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ASSOCIATION OF
GOVERNING BOARDS
OF UNIVERSITIES AND COLLEGES

Introduction

or more than 100 years, AGB has been at the forefront of the governance structure

of higher education institutions. For trustees who serve on governing boards,

understanding the underpinning of academia is a fundamental characteristic of service.
The purpose of higher education is to create a citizenry that is informed and can understand
many different perspectives. The greatest mission of higher education institutions is the
pursuit of knowledge and truth. Pursuing knowledge requires a spirit of open-mindedness; all
viewpoints must be welcome—and even celebrated—on campuses. What lies at the foundation
of academia are the principles of academic freedom and free speech. Supporting these inherent
tenets of higher education is a duty of every trustee to safeguard board independence and
institutional autonomy. In recent years, a dedication to supporting academic freedom and
free speech has been more important than ever. As society is undergoing massive change at
an unprecedented pace and the political environment is fraught with ongoing divisiveness,
American higher education institutions serving as a beacon of clarity for academic freedom and
free speech is what we all need. Trustees have a great responsibility to uphold these principles,
which is what makes American higher education unique around the world. Effective governance
depends on it.

This compendium is a special collection of articles that have been published in Trusteeship
magazine over the last several years. In 2026, AGB received a grant from the Mellon Foundation
to launch the Govern NOW initiative, to raise awareness and provide resources for higher
education governing boards to protect academic freedom and free speech on campus, which
are crucial to sustaining board independence and institutional autonomy. In alignment with
the Govern NOW initiative, Trusteeship magazine published many articles on topics related
to academic freedom, free speech, and board independence in 2026. However, Trusteeship
magazine has been devoted to these issues long before this year. To reinforce these topics, this
compendium compiles articles published in Trusteeship from the year 2021 through August
2026 in this special publication. We hope that reading these articles in one dedicated collection
will prove to be an invaluable resource to foster an even greater knowledge of the principles of
academic freedom and freedom of speech. With a deeper understanding of these core values of
academia, trustees can govern even more effectively while preserving board independence and

championing institutional autonomy.

Elena Loveland
Editor-in-Chief
Trusteeship
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Reprinted from Mar/Apr 2025

B ON MY AGENDA

Encouraging Academic Freedom
and the Value of Higher Education

BY ROSS A. MUGLER

S THE NEW ADMINISTRATION TAKES OFFICE IN WASHINGTON, D.C., institutional leaders across the nation face many
questions regarding what the next four years will bring for colleges and universities. For me, as new policies and regulations take

shape, one thing stands clear: regardless of the changes coming, higher education will be well served by encouraging academic

freedom and independence and continuing to make the case for the importance and value of investing in higher education.

Together, academic freedom and freedom of speech form the
foundational cornerstones of a thriving higher education system—
driving the advancement of knowledge, the pursuit of innovation,
and the preservation of democratic values. These principles—which
have formed the underpinning of a U.S. higher education system
that is renowned worldwide—ensure that institutions remain bas-
tions of critical thinking, open inquiry, and independent thought.

Academic freedom ensures that faculty can teach, conduct
research, and share ideas without fear of censorship or retaliation,
which fosters innovation and intellectual growth. Freedom of speech
ensures that students, faculty, and administrators can engage in open
dialogue, debate, and the exchange of diverse perspectives. Together,
these parallel but distinct freedoms are critical to developing the
next generation of leaders who can tackle complex societal chal-
lenges with credibility, fortitude, creativity, and integrity.

And while all members of the higher education community
have a role to play in protecting these assets, governing boards
are uniquely positioned to prevent external forces from imposing
undue influence that undermines institutional missions. By actively
promoting academic freedom and free speech and creating a cam-
pus environment where the free exchange of ideas is treasured,
boards uphold the integrity of their institutions, and in so doing
ensure that education remains an unbiased, transformative force
in society. Boards must understand their responsibility to protect
these values and be prepared to recognize and resist policies that
compromise academic independence and shift an institution’s
focus from its self-proclaimed mission, vision, and values.

Recently, higher education has struggled to connect with a
range of audiences who, rightly or wrongly, perceive our insti-
tutions as suppressive of certain viewpoints, expensive, slow to
change, inadequately focused on career outcomes, elitist, and over-
whelmingly liberal. But our frustration at not being seen clearly
must not stop us from shining a light on our work.

Institutional and foundation board members have a critical
role to play in helping the mission of higher education come to life
for some of our most skeptical publics. By virtue of the personal,
social, and professional connections board members bring with
them to the boardroom, these ambassadors are perhaps the most

AGB.ORG

able to carry targeted and tailored messages to law and policymak-
ers, business leaders, and even the general public.

State lawmakers are a particularly important audience as we
anticipate the real potential for gridlock in Congress, forcing action
on higher education policy shifts to the states. Whether serving
a public or private institution, board members have the responsi-
bility to advocate not just for their institution, but for the industry
writ large. Indeed, as pressure on public institutions increases, it is
incumbent on private institutions to advocate for higher education
in a way that may not be possible for our public colleagues.

Regardless of the sector, it is important to remind policymakers
and the public that higher education institutions serve vital pub-
lic interests far beyond the all-important work we do to educate
the workforce of the next generation—a concept that has faded
from the fore as the focus for many has shifted to career prepara-
tion. Higher education remains the single greatest creator of new
knowledge, much of which has a direct connection to improv-
ing the lives of people around the world, whether it be through
an innovation, a cure for disease, or a greater understanding of
society. We also power local, state, and regional economies and
serve these communities, which our institutions boost in myriad
ways, from medical care to the performing arts. Most importantly,
higher education creates spaces where challenging ideas can
be discussed and debated, and students can learn the skills and
responsibilities of engaged citizenship in a world where those skills
are desperately needed.

As policies begin to take shape from a new Congress and presi-
dential administration, it is important to advocate consistently and
persistently for higher education. While it can be difficult to break
through to the more frequent critics of our industry, for the sake of
our students and our society, it’s a responsibility we must all take on.

Ross A. Mugler is board chair and acting president and CEO of
AGB.
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Bl ON MY AGENDA

The Courage to Govern Now

BY ROSS A. MUGLER

T IS ADISTINCT PLEASURE TO WRITE TO YOU IN THIS ISSUE OF TRUSTEESHIP having recently been named president and CEO
by the AGB Board of Directors. While much has been written about the challenges facing higher education, I am also cognizant of the

opportunities presented at this unique time and am excited to continue working with our members, our colleagues, and our staff.

Meeting the moment is the overarch-
ing goal of AGB’s Govern NOW initiative.
Higher education is facing unprecedented
attacks on those values that have been at
the core of our mission for centuries: insti-
tutional autonomy, academic freedom, and
independent governance. It is board mem-
bers who are on the front lines of the fight
to protect the system of non-ideological,
mission-driven governance that has built a
higher education system that is the envy of
the world.

Fortunately, board members are not
in this fight alone. Everyone who touches
higher education has a role to play in pro-
tecting our core values, even as we seek to
adapt and innovate to the current needs of
our students, our society, and our world.
To that end, AGB is working to support not
only board members and board profession-
als but also elected officials who are seeking
to codify good governance practices in state
law. For example, in Virginia, AGB has pro-
vided recommendations to the Spanberger
administration and legislative leaders that
will help meet the shared goal of returning
fiduciary duty and advancement of mission
to the center of the board member’s role
across the Commonwealth.

We have also created an extensive suite
of resources for use in the board room as
a way to clarify responsibilities, prepare
for emerging threats, or navigate complex
campus dynamics. How to Govern for
Institutional Autonomy: A Practical Guide
for Higher Education Boards provides diag-
nostic tools, checklists, sample resolutions,
discussion guides, and other interactive
tools that can help boards prepare for and

Everyone who touches
higher education has a
role to play in protecting
our core values, even as
we seek to adapt and
innovate to the current
needs of our students, our
society, and our world.

tackle these pressing attacks on academic
freedom, freedom of speech, and indepen-
dent governance.

In addition to boardroom resources,
AGB has recently welcomed its first cohort
of participants in the Govern NOW Leader-
ship Academy. Designed for public, private,
and system board members, presidents,
board professionals, and general counsel,
this hybrid learning opportunity brings
together AGB and PEN America experts on
academic freedom, freedom of expression,
and institutional autonomy. These sessions
will help participants identify and mitigate
high-priority concerns stemming from
the current higher education landscape. It
is our hope that this program, which will
conclude with a half-day in-person session
at the 2026 AGB National Conference on
Trusteeship, will help us create a board
development program that can reach many
more members and higher education lead-
ers beyond this first cohort.

Additionally, we are working closely
with our colleague associations in Wash-
ington, D.C,, to bring attention to the

negative repercussions inherent in allowing
political pressures to overwhelm mission.
Over the past year, I have had the pleasure
of talking about our Govern NOW work
with a wide variety of colleagues, including
business officers at the National Associ-
ation of College and University Business
Officers annual meeting and the American
Council on Education as well as at our own
2026 AGB Foundation Leadership Forum.

This summer, AGB will bring together
leading voices for a conversation in Wash-
ington, D.C., about institutional autonomy,
where higher education has succeeded in
pushing back on attacks and where there is
still work to do. Board members are crucial
to this discussion, as are the voices of pres-
idents and chancellors, faculty, and elected
officials. I look forward to sharing more
information as event planning progresses.

Lastly, I want to extend my sincere grat-
itude to the Mellon Foundation for their
strong support of Govern NOW, which
has enabled us to make this work a primary
focus of the organization over the last year.
I also want to commend Ellen Chaffee,
AGB senior consultant and senior fellow,
for her inspired leadership of this initiative
and the AGB team that worked to bring
these resources to life.

If your institution would like assistance
with any Govern NOW resources, please

be in touch.

Ross A. Mugler is the president and
CEO of AGB.
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B LEGAL STANDPOINT

Finding the Guideposts for
Free Speech on Campus

BY DAVID FINE

WAS OUTSIDE ON THE CAMPUS OF METROPOLITAN STATE UNIVERSITY DENVER (MSU) observing a
pro-Palestinian protest of the showing of a pro-Israeli movie when Merrill Schwartz of AGB called to ask me
about writing a legal column for Trusteeship. After I told Merrill what all the noise was, she said, “Why don’t

you write about free speech?”

Public universities are bound by the free speech
clause of the First Amendment. Modern free speech
law (dating from the early 20th century) is based on
Justice Holmes’ earlier version, and later coined by
Justice Douglas as the “marketplace of ideas” (itself
reflecting the philosophy of Mill, Milton, and Rawls),
is particularly apt for modern universities’ pursuit of
knowledge and truth. Core to this philosophy is that
the collision of ideas leads to the truth. Private univer-
sities, while not bound by the First Amendment, have
developed similar principles, and employed them to
varying degrees of success. Since the Vietnam War,
campuses have been testing grounds for free speech.
Still, free speech has particularly vexed campuses
during the current Israel-Hamas conflict.

It is particularly difficult to create free expression
policies or a culture of free expression in the midst of
a conflict when emotions are extremely high. The best
time to consider campus policies is before you need
them. Especially these days, the notions that none of
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us has a franchise on the truth, and that speech should
not be censored because it makes us uncomfortable,
does not come naturally to most people, and certainly
not so during a conflagration. Rather, this culture must
be established with the engagement of all university
stakeholders, via policies, statements of principle,
pedagogy, and leadership from the top, when times are
quiet. If this is done properly, when crises arise and
demands are made on the president or board to make
or disavow political statements, the university leader-
ship and community will be better prepared to engage
in robust debate and more likely to emerge without
casualties. It is also helpful to develop principles about
when and why university leadership will speak about
public issues. The board should be educated about all
of this, ideally in public session.

Good resources exist to guide the development of
this culture. MSU Denver worked with the Bipartisan
Policy Center (BPC) on its campus speech initiative,
which helped us develop a robust free expression
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statement. The statement was developed by a task force stood up
by President Janine Davidson, with representatives of key univer-
sity stakeholders. A significant part of the task-force work dealt
with reconciling free speech and diversity, equity, and inclusion
principles. The statement was reviewed and approved by our
board of trustees.

Our work with the BPC also included diving deep into the pres-
idential speech question, that is, when and why should a president
make a statement about a public issue. The 1967 Kalven Report
remains the gold standard on this question. A key statement from
the report is: “The neutrality of the university as an institution
arises [. . .] not from a lack of courage nor out of indifference and
insensitivity. It arises out of respect for free inquiry and the obli-
gation to cherish a diversity of viewpoints” Notwithstanding the
Kalven Report and recent related efforts to determine when a pres-
ident should speak, the Israel-Hamas conflict put many presidents
to the test. They were criticized for speaking, for not speaking, for
not speaking enough or strongly enough. Some were taken apart
on the chopping block of politics. This is in part because univer-
sities have become the proxy battlefield in the larger culture wars.
Thus, the imperative for university leadership to have the tools to
navigate such public and donor-driven pressure.

At MSU Denver, we also took our free speech efforts to the
classroom, where President Davidson and I co-taught a course on
free speech. We hosted Colorado Attorney General Phil Weiser in
a panel discussion about his Scalia-Ginsberg Initiative, designed to
further civil dialogue among attorneys general.

AGB.ORG

It is particularly difficult to create free expression

= LD

All of this work elevated notions of free speech to our leader-
ship team, our community, and to our trustees, many of whom
became quite interested in the issue. So, when the Israel-Hamas
conflict happened, we were able to address questions from all
points of view, and to be clear that no viewpoints would be cen-
sored, violence would not be tolerated, and the president would
not make statements endorsing one side or the other. Because
we had established a culture of free expression and had created a
system to determine when our president should make public state-
ments, and because our board understood our culture and stood
behind our president (after robust discussion), we came through
this tough period successfully.

David Fine, JD, is general counsel and secretary to the board of trustees at
Metropolitan State University Denver. Email: dfine2@msudenver.edu.

RESOURCES

m Bipartisan Policy Center https://bipartisanpolicy.org/policy-
area/campus-free-expression/ The Kalven Report (University of
Chicago, 1967).

m The University of Chicago Office of the Provost’s Report on the
University’s Role in Political and Social Action https://provost.
uchicago.edu/reports/report-universitys-role-political-and-
social-action.

m Freedom of Speech and Diversity, Equity, and Inclusion on

Campus (AGB, 2022) https://agb.org/product/freedom-of-speech-
and-diversity-equity-and-inclusion-on-campus/.
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policies or a culture of free expression in
the midst of a conflict when emotions
are extremely high. The best time
to consider campus policies is

before you need them.
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B LEGAL STANDPOINT

What the Debate About
Campus Protests Gets Wrong

Three Misconceptions About the First Amendment

BY LEE TYNER

T ITS CORE, THE FIRST AMENDMENT prohibits federal, state, and local governments from treating citizens differently
based upon what they think or say. This is a fairly straightforward idea. But since last October, it has become clear that this

simple idea, or at least its application to campus protests, is not so simple.

How institutions have responded to campus protests has
generated its own, distinct public controversy, separate and
apart from the conflict between Israel and Hamas or the dev-
astation in Gaza. Members of Congress have grilled university
presidents. Outspoken donors have publicly criticized their
alma maters and voted with their dollars. Institutional leaders
have lost their jobs. Elected officials have sought to influence, if
not direct, campus responses through police action, executive
orders, agency guidance, or proposed legislation.

While public commentary on how universities have handled
campus protests is ubiquitous, a clear understanding of First
Amendment law has been elusive. The debate has unearthed
three common misconceptions.

= Misconception #1: The First Amendment protects more
hateful speech than most people think—even speech that
advocates violence and lawlessness.

Modern First Amendment law began to emerge between the
two world wars, a period of extraordinary political and social
unrest. Extremist movements and political parties dotted the
political landscape: from anarchists and radical labor move-
ments to socialist, communist, and fascist political parties.
These groups sought radical change. Some openly advocated
violence and revolution. Early Supreme Court cases evaluated
seditious speech through some variation of Justice Holmes’s
“clear and present danger” formulation. See, e.g., Schenck v. the
United States, 249 U.S. 47 (1919).

The case law continued to mature after World War II, as the
courts struggled with threats and perceived threats associated
with the Cold War and with the social upheaval produced by
the Civil Rights movement and Vietnam-era protests. By the
end of the 1960s the Supreme Court had articulated the test the
courts still use today. The government may only punish speech

ifitis: (1) “directed to inciting or producing imminent lawless
action,” and (2) “likely to incite or produce such action” See
Brandenburg v. Ohio, 395 U.S. 444 (1969).

= Misconception #2: But the First Amendment protects less
conduct than most people think.

The public debate around campus protests often assumes
that acts associated with protests are protected by the First
Amendment, just like the radical speech the conduct accompa-
nies. But this is not so.

For conduct to receive any First Amendment protection it
must be expressive; the actor must intend to convey a particular
message, and the message must be clear enough that those who
view the conduct would understand the intended message. See
Clark v. Community for Creative Non-Violence, 468 U.S. 288
(1984) (allowing National Park Service to prohibit tent encamp-
ments that were intended to protest homelessness).

Applying that standard to recent campus protests, what is
the message intended by encampments? By blocking traffic or
ingress to buildings? By occupying administrative buildings?

Is it likely that an observer would understand that message? If
the answer to any of these questions is “no,” then the conduct
receives no First Amendment protection.

Even when conduct clearly conveys an intended message,
public universities and local governments have more power
to regulate expressive conduct than pure speech. Govern-
ments may regulate symbolic speech if the regulation serves
a substantial government interest unrelated to suppression of
expression, like preserving campus order or operations. But
any “incidental restriction on alleged First Amendment free-
doms” must be “no greater than is essential” to advance the
government’s interest. See United Sates v. O’Brien, 391 U.S.
367 (1968).
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Thus, the power of university leaders to deal with conduct is less
constrained by the First Amendment than most people think. Vibrant
universities are complex, pluralistic communities. To thrive, a univer-
sity must provide a home for students, faculty, staff, and alumni who
disagree strongly. In light of this reality, political capital often limits
a university leader’s ability to address protests more than the First
Amendment.

= Misconception #3: Whether the First Amendment protects
campus expression is more dependent on the facts and context
than most people think.

As we all learned from the recent Congressional hearings, “it
depends” fails as a sound bite. Unfortunately, First Amendment analysis
does not lend itself to sound bites. For example, applying the Branden-
burg test to recent campus protests requires a deep dive into the facts.

When is an antisemitic chant directed at producing lawless action? Is
the violence a speaker advocates imminent and immediate or remote?
Is hate speech likely to produce imminent violence or crime?

AGB.ORG

Or the Clark test for expressive conduct: when protestors create
an encampment on a campus quad, do they intend for their actions
to communicate a particular message? What is the message? Given
the context, would observers understand the message? If not, then
the First Amendment offers no protection. Even if the encampment
qualifies as symbolic speech, is the conduct interfering with the oper-
ations of the university? Is there another way to communicate the
message?

These tests and their applications are fact-dependent and require
thoughtful analysis. The same is true for other exceptions to First
Amendment protections, like true threats or defamation or fighting
words.

The fall election season is around the corner. More protests are cer-
tain. On a difficult day in the fall, when trustees and university leaders
turn to counsel and ask “What can we do?” do not be surprised to hear
an answer grounded in the First Amendment: “It depends”

Lee Tyner, JD, is the general counsel at Texas Christian University. Email: lee.tyner@
tcu.edu.
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B LEGAL STANDPOINT

The Role of Counsel
in a Changing Landscape:
Deploying Mission and Values

BY LOU GUARD

HE LANDSCAPE FOR HIGHER EDUCATION IS SHIFTING DRAMATICALLY as the sector faces legal
and regulatory headwinds that are set to challenge institutions in significant ways in the years ahead. As
readers of these pages know, many of the core and existential issues facing the higher education sector
have a nexus with the law or regulation. Behind rising costs, for example, is the question of whether

litigation, regulation, and compliance are fueling institutional expenses and increasing prices. Underlying ques-

tions of access and college admissions is the specter of discrimination and questions of institutional autonomy in

deciding who to admit and why. Beneath academic freedom, a core value to the academy, is debate over the line

between harassment and protected speech. There are still numerous other disrupters across the sector from artifi-
cial intelligence to novel business issues, and each have their own nuanced legal angle for institutions.

The landscape of evolving legal and regulatory chal-
lenges coupled with the apparentness of more dramatic
change ahead for the sector begs the question of how
legal counsel for institutions can be effective strategic
partners in the face of these challenges. In what ways
can and do legal counsel for institutions best help their

At the most elemental level, the core function
of a general counsel is to give legal advice.

But the legal and regulatory environment for
higher education, like many sectors, is rife with
ambiguity and the “right” answer can be highly

fact specific.

institution navigate the terrain of increasing litigation,
regulation, public scrutiny of higher education, and
overall uncertainty?

In the first instance, an institution’s general counsel
or primary outside counsel should be well acquainted
with institutional values and priorities. One long serv-
ing general counsel turned college president described
the role of a college or university general counsel as an
“Integrator of strategy, law, policy, and values” This
aptly summarizes the various lenses through which

the most effective legal counsel process issues faced
by their institutional client. At the most elemental
level, the core function of a general counsel is to give
legal advice. But the legal and regulatory environment
for higher education, like many sectors, is rife with
ambiguity and the “right” answer can be highly fact
specific. In this situation, underlying the core legal
advice are the additional layers of policy, strategy, and
institutional values. In any given scenario one or more
of these factors of law, strategy, policy, and values may
figure most prominently in the ultimate analysis.

There are often situations common to higher edu-
cation where the question about what the correct
path is regarding a law, case, regulation, or guidance
involves a spectrum of reasonable possible institutional
responses. The most effective general counsel in such
a situation counsels the client through institutional
responses with an in-depth knowledge of institutional
strategy, and most importantly, values. Put simply,
when the law alone does not prescribe a singular, clear
directive, an institution must draw on and be guided by
its core principles. These core principles should be well
known to legal counsel advising a particular college or
university.

Another way in which institutional counsel can help
institutions navigate the uncertainty ahead is by work-
ing with institutional clients to proactively anticipate
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future issues. So called “preventive lawyering” has long
been a key tool for the most effective in-house coun-
sel. While the specifics of the turbulence ahead for
higher education may seem largely unpredictable and
impossible to divine, counsel should still engage with
key client constituencies to understand what the future
may look like to these various institutional client stake-
holders and how the legal function can help.

Finally, in times of anticipated change and uncer-
tainty a general counsel should be seen as a source
of institutional stability and consistency. A properly
deployed and engaged general counsel often becomes

a key institutional steward by wedding the pervasive
legal and regulatory realities to the mission and values
of the institution. In so doing a general counsel can
provide stability and consistency over the long term.

Lou Guard, JD, is vice president and general counsel
at Hobart William and Smith College. Email:
guard@hws.edu.

1. Louis H. Guard and Joyce P. Jacobsen, All the Campus Lawyers:
Litigation, Regulation, and the New Era of Higher Education (Cambridge,
Massachusetts: Harvard University Press, 2024), 198.

“lih

AGB.ORG 2026 ACADEMIC FREEDOM, FREE SPEECH, AND BOARD INDEPENDENCE COMPENDIUM TRUSTEESHIP 13

STOCK.ADOBE.COM / IRENE



Reprinted from May/Jun 2025

B LEGAL STANDPOINT

The Relevance of
Institutional Neutrality

BY DAVID FINE

ECENTLY, ESPECIALLY AFTER GEORGE FLOYD’S DEATH and during the Israel-Hamas war, faculty
and students increasingly came to expect university leaders to speak about major cultural and political

issues outside of their school’s core mission. It was not clear why such statements were believed to be

necessary. What expertise did university leaders have simply by dint of their position? And why did stu-

dents and faculty need to hear their leaders agree with their views? Such questions almost seem quaint now when
higher education writ large is under attack but are still worth exploring.

Since at least the 1967 Kalven Report, which is the
primary source of institutional neutrality today, many
universities decided as a matter of principle not to have
their leaders speak on issues outside of their core mis-
sions, following the principle of institutional neutrality.
Even in the years leading up to the second election of
Donald Trump, this principle collided with demands
that university leaders speak out. Good philosophical
and practical arguments existed then that university
leaders were wise not to speak about issues outside
their core mission (John Wilson’s article in the March/
April 2025 issue of Trusteeship, “American Higher

Education, 2025, and Beyond,” articulates the unique
perspective Historically Black Colleges and Universities
have on what is a “core mission” and the application
of the Kalven Report exception, described below).
The principle is still worthwhile today, and it does

not prevent universities from speaking about attacks
on their institutions or higher education itself. The
Kalven Report contains an exception, which provides:
“From time to time, instances will arise in which the
society, or segments of it, threaten the very mission of
the university and its values of free inquiry. In such a
crisis, it becomes the obligation of the university as an
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institution to oppose such measures and actively to defend its
interests and its values

Much scholarly work has been devoted to institutional neu-
trality but simply stated, it means that universities gua univer-
sities don't exist to speak about important issues of the day but
rather exist to pursue knowledge and truth and to teach their
students how to think critically about complex social, cultural,
scientific, and political issues. Thus, it is not the role of presi-
dents or boards to make official statements on matters of public
concern that do not directly affect the school.

Some prominent scholars, such as former Yale Law School
Dean Robert Post, advocate for “institutional restraint,” pursuant
to which, according to Princeton President Christopher Eisgru-
ber, “there is a strong presumption against the university as an
institution taking a position or playing an active role with respect
to external issues of a political, economic, social, moral, or legal
character” which presumption “can yield in ‘very unusual situa-
tions’ involving a ‘direct and serious contradiction’ between an
investment and a ‘central value’ of the university”

If a policy of institutional neutrality is conceived and applied
thoughtfully, it should not differ in practice from a policy of
institutional restraint. In both cases, universities should view the
decision whether to speak by considering several factors, such as
mission alignment, the goal of speaking, the value of the state-
ment to the resolution of the issue, and the risk-reward ratio.
Making strident statements to appease activist faculty, staff, and
students can be a slippery slope without guiding principles.

Before the recent election, universities for many reasons
had become the epicenter of the nation’s culture and political
wars. As a result, faculty and students expected presidents to
speak about events having nothing to do with their university.
Students and faculty wanted to hear their presidents echo and
confirm their beliefs about high profile moral and political issues,
assuming that those beliefs were shared by the entire university
community. Some presidents were more than willing to do so
and argued that not speaking was a moral failure. But campus
communities are usually not of one mind about any issue and
speaking on such issues usually puts a university or president in
a position of angering at least one constituency, if not multiple
constituencies. Some universities also became the target of the
federal government because of their speech.

Institutions have also come under attack for failure to speak
since President Trump’s election victory and his administration’s
attacks on higher education. For example, Wesleyan president
Michael Roth has argued “the infatuation with” institutional neu-
trality “is just making cowardice into a policy.

In my view, the analysis remains the same. First, universities
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shouldn't take a side in global conflicts not directly affecting their
core functions, no matter how clear the moral issues may appear
to be. The university’s role is to pursue truth and knowledge, not
to tell others what to think. Second, in most cases, it is not insti-
tutional neutrality that has prevented presidents from speaking
about federal administration policies that affect their schools.
Such speech is appropriate under principles of institutional neu-
trality or institutional restraint. Rather, the reluctance to speak
appears to stem from a generalized fear and in some cases, from
a justified specific fear of losing significant federal funding.

A standing policy on institutional neutrality applies at the
institutional level. It is not a limit on others’ speech. Faculty and
students have the same free speech rights whether their school
has adopted institutional neutrality, which applies primarily to
statements by university leadership on behalf of the university.
Thus, students may continue to protest, and make demands of
university leadership, and faculty may encourage student protests
and speak in their private capacities. However, as the situation
at Columbia and Harvard show, this protected speech comes
with a significant risk.

Trustees considering institutional neutrality or restraint
should develop a clear rubric to follow when determining
whether their university will speak about a political issue, using
factors like the ones discussed above. A good reference is Princ-
eton’s Policy on Institutional Statements and Expressions of Care
for Non-Academic Units.* A rubric such as this should include
asking whether the issue directly affects the university and its
students (such as an attack on diversity, equity, and inclusion
efforts or federal funding) rather than being an important larger
social or political issue generally. University leadership should
also consider the real political and financial risk of their official
statements.

David Fine, JD, is general counsel and secretary to the board of
trustees at the Metropolitan State University of Denver.

1. Harry Kalven, Jr. Committee, Kalven Committee: Report on the University’s Role
in Political and Social Action, Record, vol. I, no. 1, November 11, 1967, https://provost.
uchicago.edu/sites/default/files/documents/reports/KalvenRprt_0.pdf.

2. “Princeton’s Tradition of Institutional Restraint,” Princeton
University, accessed April 9, 2025, https://paw.princeton.edu/article/
princetons-tradition-institutional-restraint.

3. Calder McHugh, “A College President Gets Real About Trump’s Attack
on Universities,” Politico, March 12, 2025, https://www.politico.com/news/
magazine/2025/03/12/universities-trump-dei-mahmoud-khalil-00226048.

4. “Policy on Institutional Statements and Expressions of Care for Non-
academic Units,” Princeton University, effective date February 29, 2025, https://
institutionalstatements.policy.princeton.edu/.
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B LEGAL STANDPOINT

Free Speech Rights
and Academic Freedom:
Whose Rights Are They Anyway?

BY E. THOMAS SULLIVAN

FTEN THE QUESTION IS RAISED—WHY DO SPEECH AND EXPRESSION RIGHTS MATTER? Core
values underlying speech protection under the First Amendment have instrumental value because

they may promote truth and fact finding, engage people to participate in discussions in the democratic

process, and make for better decisions.

These rights also have intrinsic value that promote
human dignity and individual liberty and autonomy.
In short, the protection of speech rights advances the
public good by serving as a tool to express opinions in
society as a whole and to advance democratic account-
ability through discussion and debate with others in
our deliberative democracy. Speech rights also help

In short, the protection of speech rights
advances the public good by serving as a tool
to express opinions in society as a whole
and to advance democratic accountability
through discussion and debate with others
in our deliberative democracy.

individuals realize and develop their character and
potential and encourage self-fulfillment and self-ex-
pression, which can advance human dignity.

As Justice Holmes said in 1919, “[t]he ultimate good
desired is better reached by a free trade in ideas [and]
the best test of truth is the power of the thought to get
itself accepted in the power of the market

Indeed, the consequence of the “marketplace
of ideas” metaphor is that society benefits from a
broad range of ideas and expression that can serve
in a self-government system as a “checking function”
on governmental overreach, and authoritative deci-
sion-making. Free speech rights, in addition, empower
minority viewpoints to have access to ongoing societal
debates.

The Supreme Court has found that First Amend-
ment speech rights are within the “primacy” of rights
under the Constitution. From Justice Holmes’s diverse
marketplace of ideas concept in 1919 to the present,
the Supreme Court has elevated speech rights to an
almost absolute or libertarian viewpoint.

Today it applies the broadest interpretation in its
application and enforcement of speech freedoms. It
has only permitted four exceptions to its expansive
approach: defamation, obscenity, speech incident to or
part of a crime, and direct, imminent threats that have
the potential or do in fact incite violence or harm. Even
“hate speech” as vile, obnoxious, and hurtful as it may
be, is protected speech if it does not fall within one of
the narrow and highly restrictive exceptions.

These rights start from the “liberty of conscious-
ness’—the liberty of one’s own thoughts and feelings—
to speak passionately in public on any topic.

The Supreme Court over a long time, also, has dealt
with speech in educational institutions, including stu-
dents and faculty rights. Academic freedom for faculty
has had an important history. Many consider academic
freedom as a constitutionally protected subcategory
under the First Amendment’s speech freedoms, going
well beyond just an academic norm.

The concept goes back to medieval European
universities.” In the more modern era, German uni-
versities protected faculty rights to discover new
knowledge, to teach, and to engage in research within
the university. This freedom for thought and speech
was considered a public good. The freedom was first
considered by the Supreme Court in 1952 in a dissent
by Justice Douglas, who noted “[w]here suspicion fills
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the air and holds scholars in line for fear of their jobs,
there can be no exercise of free intellect.”

In another case the same year, Justice Douglas and
Justice Frankfurter, both former law professors, linked
academic freedom to the Constitution’s First Amend-
ment speech rights and to the advancement of democ-
racy. Justice Frankfurter observed that “no totalitarian
government is prepared to face the consequences of
creating free universities

A later opinion by Chief Justice Warren more
directly connected the vital role that academic freedom
plays in advancing democracy. “Scholarship cannot
flourish in an atmosphere of suspicion and distrust.
Teachers and students must always remain free to
inquire, to study and to evaluate, to gain maturity and

understanding; otherwise, our civilization will stagnate
and die””
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Today, in 2026, the question is being raised anew.
Is there a viable academic freedom right for faculty,
and if so, how clear, fixed, and understood is that
right?

As the 21st century began, a descriptive inter-
pretation would be that individual faculty members
have academic freedom rights to teach, to research,
and to write within one’s professional expertise and
academic field in the classroom if their opinions and
viewpoints were relevant and germane to the subject
matter of the assigned course. This constitutional rule
would apply to individual faculty at public educational
institutions under the First Amendment. Private
institutions generally adopt these rights as norma-
tive understandings and standards within the private
institution, as the First Amendment does not restrict
private entities from setting their own rules.

TRUSTEESHIP 17
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More recently, it appears that some courts are
limiting the right to teach, to research, and to engage

in scholarly activities beyond the traditional roles of
teaching, research, and scholarship. For example, aca-
demic freedom rights are now at risk for faculty activi-
ties that go beyond the classroom and scholarship that
include “shared governance” responsibilities and other
faculty conduct.

Indeed, in 2006 in the Garcetti v. Ceballos case,® the
Supreme Court ruled, in a non-educational setting,
that “when public employees make statements pursu-
ant to their official duties, the employees are not speak-
ing as citizens for First Amendment purposes. The
Constitution therefore does not insulate those commu-
nications from employer discipline’” In short, if public
employees are speaking or acting within their “official

duties,” public employees have no First Amendment
rights under the Constitution. Those rights, the Court
ruled, belong to the government employer.
Importantly, Justice Souter, in dissent, sounded an
alarm that this holding should not apply to academic
freedom rights in educational institutions.® The major-
ity Court’s opinion responded in a less than enthusi-
astic comment regarding academic freedom. “There is
some argument ... related to academic scholarship or
classroom instruction that are not fully accounted for
by this Court’s customary employee-speech jurispru-
dence” The Court then noted that questions regarding
academic freedom were not being decided in this case.
Thus, the Court’s language portends that in future
cases the Court may or may not apply academic free-
dom rights to public faculty employment disputes.
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The Court has not decided another academic
freedom case since its language in Garcetti, which
reintroduced the critical distinction between gov-
ernment-employer speech and personal-employee
speech.

The most positive ruling from Garcetti is that
federal courts might protect core academic activities
such as classroom teaching and academic scholar-
ship, but not beyond those traditional roles. Exam-
ples beyond the “core” might include the following:
individual faculty engaged in “shared governance”
duties, including faculty committees, assignments
regarding hiring, tenure, and promotion decisions,
administrative work, and public appearances outside
the university such as social media podcasts, op
eds, and tweets online. These decisions might come
down to how “core” these actions are and whether
they come within the “official duties” of the faculty
member.

Some federal courts already have ruled that
Garcetti does not apply to educational institutions.
Others have applied Garcetti’s “official duties” limita-
tions on speech rights and denied speech protections
to faculty.’

In those cases where speech is defined outside the
“official duties,” where the faculty member is speak-
ing as a private citizen, the speech still may not be
protected under the First Amendment. If the subject
matter of the speech is of a private interest rather
than one of a “public concern,” or if the speech rea-
sonably could be seen as substantially disruptive, it
may be found without First Amendment protection.
Cases have determined the “disruptive” standard to
include speech regarding sexual matters or creating
hostile or discriminatory learning environments."

In conclusion, the Garcetti government speech
doctrine has significant implications for eroding
the speech rights of individual faculty in the educa-
tional context. This occurs when the government as
employer decides its speech and expression in the
public workspace should predominate over that of
individuals.

Several states are exercising this govern-
ment speech approach by noting that in public
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institutions, it is the board of trustees, the state’s
higher education commission, the state legislature,
or even the governor who set state policy, not the
appointed leadership of the institution or the fac-
ulty. Some courts even have held that if there are
academic freedom rights, they belong to “the univer-
sity, not the faculty. Once it is determined that the
challenged speech is “government speech,” the indi-
vidual has no First Amendment protection since the
government employer is not restricting or censoring
speech deemed private under the Constitution. In
short, the speech right belongs to the government
employer.

As more states embrace the government speech
doctrine, we shall see how the courts and ultimately
the Supreme Court decide whose rights are pro-
tected. The stakes for public educational institutions
are high. The cherished values that underlie the First
Amendment speech freedoms are at risk.

E. Thomas Sullivan, JD, is president emeritus and
professor of law and political science emeritus
of the University of Vermont and a member of
the AGB Board of Directors.
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B LEGAL STANDPOINT

“They Said What?!”

BY ROBERT FARRELL

NY BOARD MEMBER OR UNIVERSITY LEADER WHO HAS LIVED THROUGH AN ACADEMIC YEAR knows or can recall that
moment. A controversial comment, syllabus, speaker, or publication comes to light and the calls start coming. Donors, elected

officials, alumni, faculty, parents, students, or possibly religious authorities (key constituencies all) have a reaction and an opinion

as to how the matter should be handled. In response, leadership huddles to determine the appropriate response. The desire to act quickly

and get ahead of the issue competes with the cautionary voice advocating for process and deliberation. Both can be the right answer

depending on the problem. This is a legal viewpoint column, so it will focus on the legal boundaries of these controversies. To narrow

a topic that warrants a book, this article focuses on academic freedom, a particular issue within free speech. This essay sets forth a few

basic concepts and suggests some actions that trustees can consider and exercises to prepare for that moment.

Let’s start with the concept. Chief Jus-
tice Warren in the case of Sweezy v. New
Hampshire, 354 U.S. 234 (1957), ascribed
significant importance to academic free-
dom: “Teachers and students must always
remain free to inquire, to study and to eval-
uate, to gain new maturity and understand-

ing; otherwise, our civilization will stagnate
and die.” Justice Frankfurter, in the concur-
ring opinion, assigns an equally significant
value to the freedom of inquiry. He states
that the court did not need an abundance
of witnesses to recognize the “dependence
of a free society on free universities” To
achieve that, Justice Frankfurter, required
“the exclusion of governmental interven-
tion in the intellectual life of a university”

Frankfurter’s concurring opinion included
the oft-cited four freedoms attributed to
academic freedom: “to determine for itself
on academic grounds who may teach, what
may be taught, how it shall be taught and
who may be admitted to study”

Beyond the conceptual basis of aca-

[

demic freedom, it is helpful to consider

that its legal application blends multiple
inputs including constitutional limitations,
contract law, and professional norms. For a
grounding in this area, start with Keyishian
v. Board of Regents, 385 U.S. 589 (1967).
That case, like Sweezy, stemmed from the
fear of communist activities. State laws
emerged to root out those sympathetic to
communism, deemed subversive at the

time. University authorities, following a
state law, required faculty including Sweezy
to sign statements that they were not mem-
bers of “treasonous” or “seditious” orga-
nizations, including the communist party.
The court found this unacceptable. The
law, and the university’s application of it,
chilled teaching, scholarship, and the free
exchange of ideas all of which are essential
to higher education. For public colleges and
universities at least, the court linked aca-
demic freedom to first amendment rights.
Critical to this understanding is the dual
freedoms attributed on the one hand to
faculty, and on the other to the institution,
to protect both itself and those within it
when exercising this freedom.

The application of these concepts pres-
ents a particular challenge for public uni-
versities. The case of Garcetti v. Ceballos,
547 U.S. 410 (2006), for example, held that
governments may limit the speech of public
employees made during their official duties
because the first amendment does not
protect that speech. Thus, faculty, as public
employees, face potential exposure for their
speech, though the court specifically did
not address whether its holding applies to
academic speech. Subsequent lower court
decisions have recognized an academic
freedom carveout for public employees
while others limit those rights. Depending
on emerging state laws, academic freedom
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could be vulnerable in this context and
some may call to shut it down or fire the
offenders.

Private institutions provide via contract
the protections to academic freedom found
in the constitution. Faculty handbooks
and policies often cite to the AAUP’s 1940
Statement of Principles on Academic Free-
dom and Tenure providing for freedom in
research, publication, teaching, and protec-
tions for extramural speech. Thus, certain
freedoms at private colleges and univer-
sities may apply to university operations
despite being beyond the enforcement of
the Constitution.

Other statutory boundaries potentially
limit the exercise of academic freedom as
well. For example, limitations on academic
freedom can be found in other university
policies. Notably, the anti-discrimination
provisions of Titles XI and IX may be used
to sanction universities that turn an indif-
ferent eye to harassing faculty classroom
conduct found to be severe and pervasive.

Finally, accrediting bodies will expect
a university to protect academic freedom.
Despite the requirement, recent state laws
have attempted to regulate curricular con-
tent intensifying the tension between insti-
tutional autonomy and state control. Suffice
it to say, the problem is complex.

In light of this complexity, what can
boards do? I'd be remiss as a general coun-
sel if I did not suggest that a board should
consult its general counsel before acting
on any difficult matter concerning aca-
demic freedom and speech issues. But as a
trustee, reading this, what can you do now,
in the relative comfort of a summer where,
presumably, these issues are not pressing.
Authors Peter Eckel and Kathy Trower, in
the book Practical Wisdom: Thinking Dif-
ferently about College and University Gov-
ernance, suggest the value of a scrimmage.
The authors suggest that trustees take time
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Trustees assume oaths of loyalty to their institutions as

part of the package of fiduciary duties. That means they

put the interests of the institution before those of outside
constituents or interests, be they political or financial. They
are, in a sense, independent of those constraints. A statement
supporting academic freedom demonstrates that loyalty.

at a retreat, or if possible, a meeting to con-
sider a well-publicized case from the news,
effectively practicing with difficult issues
to prepare for the real thing. The board
can test its response via a form of tabletop
exercise. This can be done without a spot-
light on the board’s work but can include
considerations for how the university
would respond to adverse media coverage.
Time pressure is removed too, though a
good exercise will include a timing ele-
ment. A board should question, through-
out such an exercise, the parameters of
the board’s involvement in the response
versus that of management. Authors Eckel
and Trower suggest that these discussions
should include what they term “stake-
holder mapping” to show which groups
have an important role in the response to
a situation. That enables the board to ask
the important governance question: have
we consulted broadly with the appropriate
stakeholders in reaching this decision?

If facing an issue that threatens to con-
strain freedom in the academy, trustees
could consider making a statement in sup-
port of academic freedom. As described
above, it is a concept that is baked into
the American higher education cake from
Supreme Court precedent to contractual
obligation and constituent expectation.
Taking a stand on the side of that freedom
allows the administration to operate con-
fident in the support of its board while
it navigates the competing interests that
pressure these issues. In addition, such

a statement shows campus stakeholders
that the board appreciates and supports
the freedoms that Justices Warren and
Frankfurter held were fundamental to a
civil society. A board statement has another
benefit as well. It confirms the board’s inde-
pendence. Trustees assume oaths of loyalty
to their institutions as part of the package
of fiduciary duties. That means they put
the interests of the institution before those
of outside constituents or interests, be
they political or financial. They are, in a
sense, independent of those constraints. A
statement supporting academic freedom
demonstrates that loyalty.

Trustees of American higher educa-
tion institutions should take pride in their
place. They sit atop a system that has been
the envy of many. That system, with its
embedded respect for academic freedom,
has provided American colleges and uni-
versities with a competitive advantage
over those with constrained freedoms.
American higher education is not perfect,
and a controversy like the kind anticipated
above may strain that sense of privilege,
but others have held our universities as the
gold standard of teaching and research.
Academic freedom plays a key role in that
prestige. It is worth protecting.

Robert Farrell, JD, EdD, is general
counsel and university secretary at
the University of Scranton.
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Academic Freedom
anc Free Speech

for Public College ana
University Faculty

BY SCOTT COLE
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SHUTTERSTOCK/ SANDYKOT

Academic freedom and free speech protection for faculty at public
higher education institutions can be slightly more tenuous than
they are for their counterparts at private institutions. Nevertheless,
policies governing free speech and academic freedom may be prudent
for any higher education institution—public or private.

CADEMIC FREEDOM is a concept

that is often misunderstood both by

the higher education community

and the public. Academic freedom
has never meant that faculty can do or say what-
ever they please, or teach their courses in whatever
manner they choose. For state university faculty,
the issues are even more complicated because of
the interplay between academic freedom and First
Amendment principles of free speech. While fac-
ulty members and university administration may
disagree on the contours of academic freedom and
free speech, especially when a faculty member is
accused of misconduct by the administration, it is
often the courts that make the final decision.

This article will discuss academic freedom for
state university faculty as generally understood by
the university community, as well as federal court
decisions addressing the right of the university to
discipline faculty for their speech.

Defining Academic Freedom in the
Academy versus the Courts

To define academic freedom, most universities have
adopted some version of the American Association
of University Professors’ 1940 Statement of Princi-
ples on Academic Freedom and Tenure (Statement).
The definition often appears in faculty handbooks,
employment contracts, university policies, and
collective-bargaining agreements. The Statement
provides in general that faculty are entitled to free-
dom in pursuing scholarly research, discussing their
areas of expertise within the classroom setting,
and—as citizens, academic professionals, and edu-
cational institution officers—speaking and writing
without the threat of censorship or discipline. How-
ever, the federal courts have not always accepted
this definition of academic freedom.

In the Sweezey v New Hampshire case, the
Supreme Court described academic freedom as
a university, not faculty right. It established the
four essential freedoms of the university as “to
determine for itself on academic grounds who may
teach, what may be taught, how it shall be taught,
and who may be admitted to study”

Likewise, in the Regents v. Bakke case, the court
stated that “Academic freedom, though not a
specifically enumerated constitutional right, long
has been viewed as a special concern of the First
Amendment. The freedom of a university to make
its own judgments as to education includes the
selection of its student body”

Because the courts have not directly ruled that
academic freedom is a recognized constitutionally
protected right of faculty, lawyers representing faculty
members who have been disciplined by their uni-
versities for their speech, often allege that the faculty
member’s First Amendment rights were violated. As
seen below, however, this is often not the case.

How the Courts Apply the First
Amendment to Faculty Misconduct
The First Amendment states the following:

Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and to
petition the government for a redress of grievance.

The First Amendment applies only to government
action but not to actions by private entities. Freedom
of speech, as it applies to citizens generally, not only
protects the right to speak and write but also the right
to peacefully demonstrate. However, First Amend-
ment rights are not unlimited. The federal courts are
tasked with deciding which speech is protected and

Editor’s Note: This article is meant to provide information for boards but should not be considered legal advice.
Articles in Trusteeship magazine represent the opinions of the author(s).
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m Academic freedom is often
misunderstood. It does not
simply give faculty the right
to say or teach whatever they
please. In practice, thereis a
complex interplay between
academic freedom and First
Amendment principles of free
speech.

Public college and university
faculty are unique when it
comes to the First Amendment;
They actin three capacities:
citizens, government
employees, and faculty.

U.S. courts have not directly
ruled that academic freedom
is a constitutionally protected
right for faculty. The trend in
court rulings is to grant public
college and university faculty
less protection of academic
freedom than their private
university counterparts.

m To avoid misunderstanding,
institutions should establish
clear definitions of academic
freedom by contract, in
institutional regulations,
policies, appointment letters,
faculty handbooks, and/

or collective-bargaining
agreements.

to what extent. This often involves the bal-
ancing of individual rights with the rights of
others, including employers. Different types
of speech receive different levels of protec-
tion. Political speech is given the highest level
of protection. Commercial speech, such as
advertisements or solicitations, receives a
lesser degree of protection.

Differing Roles of Faculty

Faculty members working at state colleges
and universities are unique when it comes
to the First Amendment. They act in three
capacities: citizens, government employees,
and faculty. The following is a brief analysis
of the law applied to each capacity.

Faculty as Citizens
Rule 1: Regulating the Content of Speech

In general, any attempt by the government,
which includes state universities, to restrict

or regulate a citizen’s speech based upon the
content of the speech, will be stuck down
unless the government can show: (1) it has

a “compelling state interest” in restricting or
regulating the speech and (2) the method used
to restrict or regulate the speech is “narrowly
tailored” to only limit speech that undermines
the government’s expressed interest.

Rule 2: Regulating Speech for Reasons other
than Its Content

If the government attempts to regulate or
restrict speech based upon considerations
other than the content, those restrictions will
be upheld so long as they further “an import-
ant or substantial government interest”

Rule 3: Time, Place, and Manner Restrictions

The government always has the right to

restrict the time, place, and manner of

speech if those restrictions:

m Are not based on the content of the
speech;

m Serve a significant governmental interest;

m Are narrowly tailored to only address the
government interest being protected; and

m Provide alternative venues for speech.

Faculty as Government Employees
As government employees, state university
faculty give up some of the protections they
have as citizens. The Supreme Court in the
1986 Pickering case established the initial
framework for determining whether the
First Amendment protects a government
employee’s speech from employer disci-
pline. Under that framework, the first step
is to determine if the employee is speaking
in the course of their job duties or as a
private citizen, and whether the speech
addresses a matter of public concern. The
Supreme Court has held that a matter of
public concern is one “relating to any mat-
ter of political, social, or other concern to
the community”

If an employee is speaking both as a
private citizen and about a matter of pub-
lic concern, the court then balances the
employee’s speech rights against the public
employer’s right to maintain efficiency,
integrity, and discipline in the workplace.
If the court finds the employer’s interest
outweighs the employee’s interest, the dis-
ciplinary action will not violate the First
Amendment. This weighing of employee
versus employer interest is known as the
Pickering Balancing Test.

Conversely, if an employee is either
not speaking as a private citizen or is not
speaking about a matter of public con-
cern—for example, expressing internal
work grievances—there is no First Amend-
ment protection and the employee can
be disciplined without violating the First
Amendment.

The Supreme Court in the 2006 Garcetti
case modified the Pickering Balancing Test
by ruling that a government employee
speaking in connection with their official
duties can never be speaking as a private
citizen. Consider the example of a state
employee who is asked to appear on a tele-
vision show to discuss his work but chooses
instead to use the opportunity to criticize
public officials over homelessness in the
city. Even though he may be acting as a
private citizen and discussing a matter of
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public concern, he is doing so using a platform made available to
him by virtue of his status as a public employee. In that case, the
First Amendment will not protect the employee from discipline by
his employer.

Exception for State University Faculty?

The Garcetti court did leave the door open for applying a different
standard for state university faculty, even if speaking pursuant to
their official duties. The court said, “There is some argument that
expression related to academic scholarship or classroom instruc-
tion implicates additional constitutional interests that are not fully
accounted for by this Court’s customary employee-speech juris-
prudence. We need not, and for that reason do not, decide whether
the analysis we conduct today would apply in the same manner to
a case involving speech related to scholarship or teaching” While
encouraging, the court did not actually address that issue.

Justice Souter stated in a dissent that “I have to hope that today’s
majority does not mean to imperil First Amendment protection of
academic freedom in public colleges and universities, whose teach-
ers necessarily speak and write pursuant to official duties”

Unfortunately, the Supreme Court has not provided additional
guidance on whether faculty have a special status under the First
Amendment and lower courts have also failed to provide further
guidance. Therefore, it is often unclear whether Pickering or Garcetti
is controlling law, or if a new standard for faculty will be applied.

The Supreme Court needs to clarify whether state university fac-
ulty members have greater first amendment rights than other govern-
ment employees, so that their speech on matters of public concern,
even made as part of their official academic duties, is at least entitled
to be weighed against their employer’s interests before upholding
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discipline. Without this clarity, there will be uncertainty as to when
faculty may be disciplined for academically related speech.

Contract Rights

So what should universities do to bring some clarity regarding aca-
demic freedom for state university faculty? Public universities, like
privates, should establish clear definitions of academic freedom by
contract, in institutional regulations, policies, appointment letters,
faculty handbooks, and/or collective-bargaining agreements. While
the courts can strike down contract provisions that are more restric-
tive on academic freedom than the First Amendment allows, consid-
ering the courts’ current employer-friendly interpretation of faculty
rights, that is unlikely to happen. To avoid ambiguity and unnecessary
litigation, state universities and their faculty should take the time to
reexamine their current contract provision on academic freedom to
see if they are unambiguous and consistent with university culture.
Any revisions should be carefully negotiated and documented so that
there are no misunderstandings of their respective rights.

As an example, the right of faculty to criticize university policies
is presumed by most academics to be protected speech. However,
the courts have held that this is exactly the type of speech not
protected by the First Amendment since it is made in the course
of employment and does not involve matters of public concern.

By clearly establishing by contract what is and is not acceptable
speech and behavior in criticizing university policies, faculty can
express their views without fear of discipline.

Conclusion

While the language of the First Amendment is deceptively simple,
its application, especially as to state university faculty, is anything
but. However, the trend in court rulings is to grant state university
faculty less protection of academic freedom than their private uni-
versity counterparts. Therefore, unless or until the courts explicitly
provide protection for faculty academic freedom, it is crucial that
faculty and the administration negotiate clear contractual provi-
sions governing academic freedom at their institution to avoid any
misunderstanding.

cott Cole, JD, served as general counsel at the University of Central

Florida for 18 years and associate general counsel at the University of

Florida for a decade. He has broad experience in myriad transactional,

regulatory, compliance, litigation, and governance issues, including

issues involving athletics, due process and First Amendment, complex
transactions, construction, tax-exempt finance, health science campuses technology,
Title IX alternative revenue sources, research, federal grants, and the many
competing interests that intersect in large and diversified academic communities. In
addition, he is well-versed in emerging issues confronting presidents and governing
boards, including diversity and inclusion, administrative restructuring, and collective
bargaining. Cole served on the board of directors of the National Association of
College and University Attorneys from 2010-2013. He is currently chair of the higher
education practice at Gray Robinson, P.C, in Orlando, Florida. Email: scott.cole@gray-
robinson.com.
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IGHER EDUCATION IN A DEMOCRACY helps people explore information and ideas, debate, create,

think for themselves, and apply their learning to benefit themselves and society. But political leaders

in multiple states are aiming instead to teach people what to think—depriving them of information

and ideas that most people believe are worth thinking about. The intruders are well-funded and gaining steam.

These new political and ideological intrusions warrant,
but are not receiving, a proportionate response. This is
in part because it is still unclear how to define, assess, or
effectively handle the intrusions and likely in part because
the potential for backlash is daunting. The hardest-hit insti-
tutions are public, where freely discussing sensitive matters
while subject to open meetings and open records laws risks
miscommunication and personal or institutional retaliation.
But this much is clear: As the ultimate authority for a univer-
sity or college, the governing board has the opportunity and
responsibility to provide policy leadership in the best inter-
ests of the institution.

Moreover, responding to the ideological and political
intrusions that are mounting against freedom in higher edu-
cation and democracy is a high-stakes opportunity to impact
the outcome of history. Boards and executive leaders have
options: They can choose among many ways to affirm educa-
tional freedom, support democracy, and secure independent
institutional governance. Courageous leadership by govern-
ing boards and presidents, together with collective energy
from all who believe in uncensored education and indepen-
dent governance, could stop the intrusions before the trend
becomes insurmountable.

Freedom Is the Heart of the Matter

American higher education institutions were established in
the cradle of New World democracy. Their leaders delib-
erately separated the governance of churches, schools, and
civil government. In authoritarian countries, education

is directed by the government in line with the ideological
wishes of those who have political power.

Americans also created a new model of fiduciary citizen
trusteeship for higher education to secure freedom of inquiry
and expression based on expertise, facts, and reasoning rather
than ideologies or politics. Subject-matter experts in this
country determine the learning experiences of students, free
of administrative or governmental control. Higher education
depends on academic freedom and independent governing
boards.

The current challenge before board members and leaders
is to safeguard independence and academic freedom by stop-
ping attempts to control academic institutions for political,
ideological, and self-interested purposes.

Damaging New Intrusions on Freedom
Postsecondary institutions have long been subject to the
expectations of federal, state, and accreditation authorities who
have legitimate public purposes. These accountability, quality,
and compliance requirements represent established public
policy, not ideology. They focus on standards, processes, and
outcomes, but not the academic and managerial decisions that
determine how the institution complies with them.

What'’s happening now is very different.

In the first few months of 2023, PEN America, the non-
profit organization to protect free expression, identified 25
bills challenging academic freedom in 15 state legislatures,
and the Chronicle of Higher Education counted 37 bills to
limit diversity, equity, and inclusion (DEI) programs in 21
states. In Ohio, a single bill still under consideration presents
six mandates on DEI, twelve on teaching divisive concepts,
three on intellectual diversity, six on China, and others on
mission statements, equal opportunity, strikes, post-tenure
faculty reviews, faculty workloads, course syllabi, and gradu-
ation requirements. With the 2024 election campaign season
getting underway, candidates who support such bills are mak-
ing it clear that they have only just begun.

How soon might the university you govern or lead and the
college your family member attends be the scene of episodes
like these?

A student contends that finishing a wall on the U.S.-Mexico
border would solve the immigration crisis. The professor
would have to say, “It is illegal to discuss that here. That’s
too controversial”

A program with students discussing their cultures and
inter-group relationships would have to be held off campus.
Faculty and staff members may not risk attending.
Sociology professors might delete race from their syllabi,
political science professors might delete contentious foreign
policy issues, and history professors might resign rather
than subvert or delete the post-Mayflower history of Native
Americans, slavery, and the Holocaust.

Institutional policy might not allow a faculty member to
appeal an adverse decision to a higher authority.

Scenarios like these are potential outcomes of the current
intrusions. If political officials are free to dictate curriculum,
personnel policy, extracurricular opportunities, and other
managerial functions, governing boards are superfluous.
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m Freedom of expression, freedom
of inquiry, and institutional
independence make American
higher education possible.
Freedom, in turn, depends on a
healthy democracy.

Political and ideological
intrusions on higher education
are destroying students’
freedom to learn by mandating
censorship and instilling

fear. Political control of
educational freedom opens
the door to indoctrination and
authoritarianism.

By taking decisive, courageous
action now, governing boards
and their presidents could
create the tipping point that
stems the tide of intrusions,
preserves educational freedom,
and strengthens democracy.

Politics, opinion, beliefs, short-term think-
ing, and inexperience would take over from
hard-won expertise, long-term vision, and
thoughtful fiduciary leadership.

The most pernicious ideological or
political intrusions to date fall into four
general categories.

1. They prevent a college or university
from fulfilling its mission.

Colleges and universities are for exploring
oneself, others, and the world; for discover-
ing new interests; and for coming to terms
with being wrong or misguided sometimes.
Where else can you ask any question,
express any belief, challenge an expert, or
see your convictions in a new light?

Paying tuition is like buying a ticket to
access professors’ expertise and skills, even
if students may not see it that way. The
core operational function of colleges and
universities as institutions is to provide
such access for instruction, research, and
service. Censoring or directing academic
content for ideological or political purposes
destroys the value of the ticket and decom-
missions the institution.

Ideological or political intrusions pre-
vent students from expanding their minds
and skills through informed discussion and
debate. Professors avoid controversy, and
students do not have access to information
or opportunities to disagree. Colleges and
universities are not allowed to do what they
were created to do.

2. They prevent institutional governing
boards from doing their fiduciary duty.
Accreditors require every higher education
institution to be independent, with an inde-
pendent governing board whose members
are fiduciaries. As fiduciaries, members

are to hold the university or college in trust
on behalf of society. The board is expected
to oversee and govern all aspects of the
institution in pursuit of its best interests.
As fiduciaries, trustees must care for the
institution and prioritize its well-being
over personal interests, loyalty to others,

or undue influence. In addition, they must
adhere to the institution’s founding docu-
ments and the law. The board hires, evalu-
ates, and supervises the president, who also
acts as a fiduciary.

Ideological or political intrusions that
prevent or discourage governing boards
and presidents from doing their job include
co-opting the decision to select or dismiss
a president, limiting access to educational
materials, requiring the use of govern-
ment-selected educational materials,
prescribing how people may or may not
interact with each other, prohibiting discus-
sion of controversial topics, and tampering
with personnel policies.

In many cases, the new intrusions also
violate the governing board’s authority.
Although board authority varies among
institutions, the assumption here is that
the board’s legal authority matches its pre-
scribed duties. Every board must ensure
that it has the necessary authority to ful-
fill its duties and challenge any external
attempts to impose decisions that fall
within its legal jurisdiction.

Governing boards face a dilemma when
unacceptable requirements are imposed
through laws. Obedience to the law is a
fiduciary duty, but it can conflict with the
duties of care and loyalty to the institution.
For example, a law that prohibits discussing
politically identified concepts undermines
an institution’s ability to fulfill its mission.
Is there a way for the board to exercise its
legal authority and its fiduciary duties of
care and loyalty without breaking the law?
This and many other knotty questions
await the board’s attention, ideally before
they arise for their institution.

3. They use higher education institu-
tions for inappropriate or contrary
purposes without regard for the institu-
tional consequences.

Intrusions that harm an institution for
self-interested or ideological purposes are
not entirely new, but they are becoming
more blatant, numerous, and destructive.
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If political officials are free to dictate curriculum, personnel policy, extracurricular
opportunities, and other managerial functions, governing boards are superfluous.
Politics, opinion, beliefs, short-term thinking, and inexperience would take over from
hard-won expertise, long-term vision, and thoughtful fiduciary leadership.

For some, criticizing and exerting control over higher education is
primarily a political strategy. For others, it may reflect an anti-de-
mocracy ideology or a culture of misinformation. The intrusions
come from individuals who have no knowledge of or concern for
how colleges and universities operate, making them particularly
damaging. Their goal is not to improve higher education, but to
control minds, exert power, and gain political advantage.

4. They undermine colleges and universities by making false
allegations about them.

Unfounded claims about colleges and universities allege that
professors impose their ideas on students. These claims are false.
Professors encourage critical thinking, discussion, questioning, and
explanation to improve learning. Their job descriptions, perfor-
mance evaluations, and institutional policies clearly outline these
expectations and ensure accountability. In contrast, the goal of
external intrusions is not to improve learning, but to undermine
and control educational institutions.

In summary, the present wave of ideological or political activ-
ism is in a class by itself. If left unchecked, it will undermine the
freedoms that American higher education requires and the free-
doms that define democracy in America. Moreover, it diverts valu-
able time, attention, and financial resources away from addressing
students’ educational needs and meeting society’s expectations.

Potential Tipping Point for Freedom
The roots of this attack on higher education are deep, as are the pock-
ets of its supporters. Neither higher education nor democracy is at its
peak strength today. Although legislators rejected many of the 2023
proposals, the numbers, positions, networks, and resources of people
who promote them are staggering. They will undoubtedly return.
However, many quiet Americans are ready for positive change.
This is not how citizens do business. These efforts to destroy freedom
of expression and freedom of inquiry do not reflect the values and
hopes of most Americans. With leadership, partnership, and courage,
perhaps history will record that the anti-freedom movement spurred
a unifying challenge that changed the course of history.

The State of Democracy. The best safeguard for freedom of
expression and freedom of inquiry in colleges and universities is a
healthy democracy. American democracy, however, has been on a
steep decline for over a decade.
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The U.S. government’s international standing on three democ-
racy-related indicators has fallen considerably. Our rank on
democracy dropped from number 26 to number 30 in a single year,
according to the Economist Intelligence Unit, which downgraded
the United States to “flawed democracy” status. According to
Transparency International, which ranks nations on a corruption
perception index based on input from experts and businesspeo-
ple, the United States scored number 24 on perceived corruption,
down five more countries since 2015. And according to the Free-
dom Index, the United States is less free than 72 other nations.

The State of Higher Education. In recent years, the public image
of college has shifted from learning as an intrinsically worthy
investment to a transactional commodity. Public attention and
policy have increasingly spotlighted the importance of economic
impact, cost, and measurable outcomes of higher education while
losing interest in the social sciences, humanities, personal growth,
and societal outcomes. Trust and confidence in higher education
are low, weakening the sector’s ability to reclaim its position with-
out strong leadership from its allies and champions.

The tide of ideological or political intrusion on higher educa-
tion could prompt a tipping point for higher education and the
country.

The Opportunity. All higher education governing boards and
presidents have an opportunity to help restore reason, truth, and
America’s democratic republic by defending against intrusion
and working for institutional independence, academic freedom,
and democracy. Sooner or later, these intrusions could threaten
the foundation of every college and university. A common threat
can be a common bond that inspires energetic local, regional, and
national response, supported by most Americans in every sector
who share the values that are in jeopardy.

Consequential Leadership for Freedom

While private and elite institutions may feel safe for the time being,
some public institutions are already dealing with threats and many
others, both public and private, can see it coming. Besides, no edu-
cational institution is safe; if early encroachments succeed, restrict-
ing educational freedom will gain traction, expand, and become
normalized. Freedom of expression and inquiry will be lost, as well
as independent fiduciary governance.
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Given the extensive resources and momentum behind ideologi-
cal and political intrusion, preventing disaster requires all hands on
deck. The odds of success increase if those with immediate threats
respond effectively and others support their efforts. Extensive net-
working, coordination, strategic initiatives, and mutual assistance
across higher education and with other stakeholders and threat-
ened sectors are required.

Identifying and Dealing with Intrusion. Intrusion involves an
expectation for change that is difficult or impossible to resist even
though its legitimacy is questionable. New state laws or other
actions that invoke trustees’ fiduciary duty of obedience are the
focus here, but they are not the only source of intrusion. A wealthy
donor might offer to fund endowed professorships that focus on a
school of thought already over-represented at the university, or a
powerful legislator might demand the firing of a chancellor.
Intrusion also involves disharmony with the best interests of
the institution. Healthy governing boards interact routinely with
constituents who bring proposals to them, typically with good
intentions. To determine whether they are facing an ideological or
political intrusion, executives and board members can ask them-
selves questions such as the following:
Does this proposal or requirement interfere with the institu-
tion’s ability to carry out its stated mission?
Does it violate or compromise the governing board’s authority?
Does it infringe on institutional autonomy?
Does it limit academic or educational freedom, including
opportunities to freely study, research, and express diverse
ideas?
Does it threaten or violate American Constitutional freedoms?
Does it threaten the institution’s ability to maintain and
improve success for all students?
Does it violate accreditation requirements?
Does it impose financial, reputational, or other burdens?
Preventive and nonconfrontational options such as education,
evasion, and negotiation can be effective even for serious threats.
However, board members should also be aware of more forceful
options, including outright noncompliance, injunction, or law-
suit. They need to think about what lines, if crossed, would justify
invoking an escalating series of opposing actions. Under what con-
ditions would the board seek an injunction? Is suing an intruding
entity ever warranted? Although it may be difficult to consider
such adverse actions, some ideas currently being discussed publicly
pose a mortal threat to an institution’s existence. Fiduciary trustees
can fight hard, close it, or let it suffer away.
Operationally, a governing board and president should prepare
in the following ways:
Clearly understand the extent of the board’s duties and
authority and that of other entities that can advance or harm

the institution, such as the legislature, governor, sponsoring
church, or foundation board. Clarifying roles, duties, and
authority, as well as establishing agreements on dispute reso-
lution processes, can help prevent or resolve intrusion issues.
Foster a strong and candid relationship between the board
and the president, with explicit agreements on roles and
expectations in the event of ideological or political intru-
sion. Plan ways to help maintain mutual understanding and
agreement.

Develop contingency plans such as a small task force with a
clearly defined, board-approved charge and carefully selected
members. A robust internal and external communication plan
should be in place, and tabletop exercises can be conducted to
practice response strategies.

Stay informed about relevant incidents elsewhere and main-
tain connections with state, regional, and national sources of
information, support, and inspiration.

Furthermore, governing boards of public institutions with
sunshine laws should address the fact that thoughtful and candid
discussions almost always lead to better decisions than votes based
on undisclosed, untested, and less-informed opinions. The risk of
being candid in engaged public discussion is often far less than the
risk of failing to halt a threatening intrusion.

Rebuilding Trust and Democracy. Leaders of all colleges and
universities—even if they are not currently threatened by intru-
sions—have important, mission-related roles to play in securing
educational freedom, independent governance, and democracy.
The country needs that leadership: it can help bridge and heal
divides, it is essential for mission-fulfillment in higher education,
and its foreseeable loss warrants giving it first-tier status on insti-
tutional agendas.

It is concerning that one-fourth of American adults cannot
name any of the five freedoms in the First Amendment, and less
than half can name all three branches of government. Initiatives
aimed at filling the gap in civics and government knowledge can
help individuals understand that politics goes beyond partisanship
and enable them to find their roles in a democratic republic with
or without a party affiliation. Democracy provides educational
freedom; educational institutions must provide democracy with
competent, engaged citizens.

Governing board members could expand their relationships with
community and state leaders. For example, the board could spon-
sor a public symposium series featuring thought leaders on higher
education governance, academic freedom, and the democracy
movement. Mobilizing alumni and donors to build trust and protect
their institution from intruders could be powerful. Elite private uni-
versities and colleges, being relatively safe from threats, have a signif-
icant opportunity to leverage their national stature and networks by
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Ohio State's Board of Trustees issue
a statement opposing Senate Bill 83

Sheridan Hendrix
The Colarnbus Digpatch
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In a rare public statement, Ohio State's Board of Trustees announced its oppasition
to Sennte Bill 83 on Tuesday.

5B 8. also known as the Ohio Higher Education Enhancement Act, has been the
subject of outery dozens of university faculty members, leaders, and students sinoe
it was introduced in March. Opponents say the bill would radically change campus
life across Ohbo and could devastate the state’s higher education ecosystem for

Maore: Olijo Sernte panel vites to restrict diversity training, teacher strikes at
wniversities

“We ncknowledge the issues mised by this proposal but believe there are
alternative solutions that will not undermine the shared governance model of
universities, risk weakened academic rigor, or impose extensive and expensive new
reporting mandates,” the statement said. "Tristees will seek 1o continue (o engage
with the members of the legislature to sddress the fundamental Daws in this
current version that diminish Ohbo State’s ability to fulfill ts educational and
research missions and negatively impact the state’s economie future.”

publicly expressing their views and participating in collective efforts
to ensure institutional independence and academic freedom.
Institutional leadership provides the essential grass roots for
new initiatives. But to achieve a tipping point for success, higher
education institutions and beyond should collaborate to share
agendas and provide mutual support. Numerous national associ-
ations are already developing initiatives to support independent
governance and academic freedom. Their work could provide
essential networking, coordination, strategic initiatives, and mutual
assistance among institutions and with other threatened sectors.
Partnership opportunities include libraries and schools, which
have also experienced intrusions. For instance, an expanding
network is promoting book-banning in libraries. A well-funded
national nonprofit is supporting candidates who espouse anti-de-
mocracy ideologies in public school-board elections nationwide.
They have even emphasized their purpose with a quote from
Hitler: “He alone, who owns the youth, gains the future” This is
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nothing less than a battle for the minds of Americans.

Lastly, some people hold the perception that colleges and uni-
versities resist necessary change, leading to external imposition
of change. That position does not apply to ideological or political
mandates for change. These harmful intrusions are not the changes
that colleges and universities should be making to enhance their
societal value. Universities and colleges acknowledge the need for
continuous improvement and strive to achieve it. Board members
and executive leaders possess the knowledge, constructive mind-
set, and authority to drive change. If an institution requires change,
and they all do, the governing board and president are the ones
who should lead it.

United for Freedom

Standing up for freedom in higher education and standing up to
those who seek to end it takes courage. Voting to protect the insti-
tution from harmful intrusion could result in the loss of funds,
friends, political allies, or business associates. Governing board
members need to deal with any misgivings they may have. Those
who do not believe that their fiduciary duty is to advance the best
interests of the institution over all else need to come to terms with
their misunderstanding. Those who cannot risk potential personal
consequences need to protect themselves without voting against
the institution’s best interests.

Higher education and democracy owe a great debt to citizen
trustees, all of them generous volunteers, who work hard to under-
stand and fulfill their role. Thank you. We need even more from
you now, and if that does not work for you, just say so and step
aside—we understand. But the gravity of these challenges requires
leaders who can work with each other to create a unified position
and strategy that will keep independent governance in the hands
of fiduciary citizen trustees and academic freedom throughout the
institution. How you proceed now, individually and collectively,
matters more than ever.

July 4, 2026, is America’s semiquincentennial. How will your
college or university contribute to the joy of the occasion by ensur-
ing institutional independence, academic freedom, and a stronger
democracy?

Ellen-Earle Chaffee, Ph.D., was president of Valley City State
University and served nine years simultaneously as president
of Mayville State University. She then spent a term as president
in residence at Harvard University. Earlier, she served as
academic vice-chancellor for the North Dakota University
System and director of organizational studies at the National
Center for Higher Education Management Systems. She was president of the
Association for Institutional Research and the Association for the Study of
Higher Education, as well as the public member of the American Council on
Pharmaceutical Education. She is a past member of Des Moines University’s
board of trustees and served as board member and chair of a major health care
system. Dr. Chaffee earned her masters degree and Ph.D. from Stanford
University.
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OR DECADES, higher education as a sector has had the resilience,
ingenuity, and persistence to thrive in the face of a variety of chal-

lenges. In recent years, however, higher education’s core principles!
’ 3 . - LR
of academic freedom and institutionalautonomy have come unde
sustained assault in ways that threaten our collective ability to serve th
nation in producing the informed citizens essential to'a‘civil democrac
advancing knowledge, and driving economic development. It is essential
that trustees step up to protect their institutions from this assault, and to
participate as rational and informed voices defending the essential value

of higher education in the public discourse. _ g ‘\
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BY DAVID MAXWELL

In a recent conversation with a group of colleagues who have been higher education professionals (profes-

sors, presidents, consultants, and association senior staff) for as long as I have (over half a century), one

person noted that over the decades there have been episodic paroxysms of cries of “the sky is falling”—that

higher education is in decline, the barbarians are at the gate, and our future is grim if we don’t dramatically

change what we are doing and they ways in which we do it.

Clay Christiansen even warned us in 2011 that thanks to
“disruptive innovation,” (as in Massively Open Online Courses—
MOOCs) more than half the colleges and universities in the
United States would be out of business in 10 to 15 years (a claim
that he repeated in 2013 and 2017).! Stretching the boundaries of
credibility, Sebastian Thrun predicted in a Wired magazine inter-
view in 2012 that within 50 years there would be just 10 universi-
ties worldwide,? though to his credit he eventually retreated from
that prediction as reality intruded. And there is a whole industry
that for decades has indulged in the at-least-annual publication of a
blockbuster book informing us that higher education is failing the
nation—some overtly political (cf. Dinesh D’Souza),® some ideo-
logical (cf. Allan Bloom)* and many thoughtful and offering helpful
and potentially productive solutions to the very real problems that
they have identified (cf. Kevin Carey;® Richard H. Hersh & John
Merrow eds.;® Derek Bok;” Arthur Levine & Scott Van Pelt;® Brian
Rosenberg).’

Of course, there’s no question that higher education in the
2020s is facing a series of daunting challenges; Richard Novak,
in his insightful AGB blog post, identifies several: “Falling enroll-
ments, changing demographics, the shift in student interests away
from the liberal arts, and the lingering effects of COVID-19 on
student, staff, and faculty mental health*°

A comprehensive list of challenges is, of course, much longer,
including (but by no means limited to): cost, access, and affordabil-
ity; the sustainability of the financial model—particularly for the
majority of private institutions trapped in the “high sticker price/
high discount” paradigm and public institutions facing dramatic
declines in enrollment; the shift in public policy on higher educa-
tion as a public good to higher education as a private good, with
the consequential significant reduction in state support for higher
education institutions (although that trend is slowly reversing
in some states); and ensuring that our campuses are hospitable,
welcoming, and supportive to an increasingly diverse student
population—and equally hospitable, welcoming, and supportive to
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a diverse range of viewpoints, perspectives, and political identities.
And in the aftermath of the horrific events of October 7, 2023,
campuses are struggling to define—and articulate—their commit-
ment to academic freedom, free speech, and the right to assembly
and protest while at the same time identifying those behaviors that
are antithetical to the institution’s commitment to civil discourse
and prevention of abusive behaviors.

Given the history of higher education in the 20th century, and
the sector’s robust and usually successful responses to the threats
of impending meteorological doom, there is every reason to be
confident that we will find ways to confront these challenges and
others, to manage them, and to emerge stronger, more resilient,
and more relevant as a result.

But as Novak rightly points out, there are two new, more
recent threats to higher education that, I would argue, justify the
view that while the sky may not be falling yet, dark storm clouds
are gathering and the ceiling is getting lower day by day. The first
of these threats is the dramatic decline in public confidence in
higher education. A Gallup Poll released in 2023 revealed that the
percentage of respondents who indicated a “great deal” or “quite
a lot” of confidence in higher education declined from 57 percent
in 2015 to 35 percent in 2023; the percentage who indicated “very
little” confidence increased from 9 percent in 2015 to 22 percent in
2023.1

I would suggest that there are interrelated reasons for this
dramatic—and deeply troubling—change in public attitudes. The
first is that as of 2020 (the latest IPEDS data), there were more than
5,000 colleges and universities in the United States with nearly four
million employees.!? Given these huge numbers, anyone looking
to criticize higher education for virtually any purpose should have
no trouble finding at least several examples to validate their claim.
Higher education has a long history of demonstrating with disturb-
ing frequency that very smart people can manage to do very dumb
and embarrassing—and even illegal—things (of course, that phe-
nomenon is by no means unique to the higher education sector).
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TAKEAWAYS

m The health and vitality of the

higher education sector is
essential to the fabric of a

civil democracy; to a healthy,
growing, and equitable
economy; and to our collective
well-being as a nation.

Institutional autonomy

and academic freedom are
essential to the ability of higher
education to fulfill its civic
mission.

Institutional autonomy and
academic freedom are under
sustained assault in ways that
undermine higher education’s
ability to serve the country.

College, university, system,
and foundation trustees have
amoral, civic, and fiduciary
responsibility to protect their
institutions from political
interference that threatens
institutional autonomy and
academic freedom, and thus
threatens the higher education
community’s ability to serve
the country in ways that are
essential to our health and
vitality as a nation.

The problem, of course, is that most critics
then use those few unfortunate examples to
paint the entire sector with a broad—and
disparaging—brush.

This problem is exacerbated by the fact
that these often-sensationalized critiques
have come to dominate both the media
and the public policy discourse, and that
to some extent is our fault, i.e,, that of the
higher education community: we have
some time ago lost our voice in the public
discourse, leaving a void to be exploited
often by those who would criticize us for
their own financial (e.g., book royalties and
lecture fees) and/or political purposes. I
wrote a piece for Inside Higher Ed 11 years
ago that noted:

... if we focus solely on deflating myths
and countering the sensationalized rhet-
oric of the media, we are reinforcing the
public’s focus on negative issues . . .

It is time for us, as leaders in higher
education, to play offense as well as
defense. We must find ways to collec-
tively guide the national discourse back
to a position of truth—of fact-based
information that is relevant to the needs
and aspirations of prospective students
and their families . . .

I do want to recognize that I am
implicitly challenging us—the higher
education community—to do something
that historically we haven’t been very
good at . .. We have a tendency—as
every profession does—to talk about
what we do in a jargon-filled tribal dia-
lect (filled with unspoken assumptions)
that is impenetrable to “outsiders” We
need not only to articulate the core
narrative about the value and purpose
of higher education, but to do so in a
language that those who are not us find
useful, meaningful, and compelling.'®

To make matters worse, the rhetorical
vacuum that we have collectively allowed
to develop over the past few decades is
increasingly filled by extremist politicians
at local, state, and national levels who have

chosen to inflame their base and advance
their own careers by loudly characterizing
America’s colleges and universities as caul-
drons of socialist, “woke,” anti-conservative,
anti-American indoctrination, faculty
members who are intolerant of viewpoints
that don't coincide with their own, sup-
pressing freedom of speech, and engaged
in corrupting the minds of the country’s
youth.

The second threat that Novak identi-
fies is “political and ideological intrusion
is rising”:'* “We know that the majority of
unjustifiable, undue, and outside (interfer-
ence) is coming from governors and legis-
lators in conservative states, with Florida
proudly the leader”®

And, of course, things have become
decidedly worse at the federal level, as
members of Congress are summoning
higher education leaders to committee
meetings that have been vaguely reminis-
cent of the Stalinist show trials, appearing
to have no real constructive purpose other
than to advance the stature of members in
the eyes of their constituents.

Not surprisingly, the issue of the
increasing interference of politics and
politicians into the business of higher edu-
cation is attracting a great deal of attention,
often with concrete suggestions on effective
ways in which to combat this phenomenon.
And this, I write somewhat reluctantly, is
where I think the sky really is falling—that
for the first time in my more than half cen-
tury in higher education, I believe that the
ability of the higher education community
to fulfill our multi-faceted role in a civil
democracy is being undermined in ways
from which it may take decades to recover.
Thus, the title of this essay, “A Nation at
Risk,” (which, some may recognize, I bor-
rowed from the 1983 report of the United
States National Commission on Excellence
in Education). My belief that the nation is
genuinely at risk from this phenomenon
(as well as from a few others that are not
relevant to this essay) is grounded in some
fundamental principles:
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Principle #1: The health and vitality of the higher education
sector is essential to the fabric of a civil democracy; to a healthy,
growing, and equitable economy; and to our collective well-being as
a nation. As Tara D. Sonenshine and I noted in an article in The
Hill in 2022:

For centuries, America’s colleges and universities have played a
central role in preparing citizens for participation in civil society,
helping students become independent thinkers, analyze problems
and identify creative solutions, and to understand that American
democracy was built on the importance of a plurality of political
philosophies and ideologies.*

As Jill Derby points out in her thoughtful Trusteeship essay
(July/August, 2023), “Send in the Guardians,’

The education of citizens to make reasoned choices is a vital
element of a democratic society. Even more important than the
personal advantage an education confers is its value to a civil
society. Democracy cannot work without an educated citizenry
to contribute to reasoned discourse and make informed electoral
decisions, especially amid the din of social media. The capacity
to think critically and distinguish fact from fiction is all-the-more
challenging and important today."”

Historically, colleges and universities have been the most pow-
erful engine of our economy: preparing graduates with intellectual
skills and abilities, as well as technical knowledge, to be productive
members of the workforce; conducting the research that results in
the development of products and strategies that are transferable to
the private sector.

Principle #2: Iustitutional autonomy and academic freedom are
essential to the ability of higher education to fulfill its civic mission.
Colleges and universities must be free to set their own course, to
determine the ways in which they can most effectively fulfill their
mission, and to determine what is taught in the context of that
mission.'

The “1940 Statement of Principles on Academic Freedom and
Tenure”by the American Association of University Professors
(AAUP) identifies the essential tenets of academic freedom:

—Institutions of higher education are conducted for the common
good and not to further the interest of either the individual
teacher or the institution as a whole.

—Academic freedom in its teaching aspect is fundamental for
the protection of the rights of the teacher and of the student to
freedom in learning.

—Teachers are entitled to freedom in the classroom in discussing
their subject, but they should be careful not to introduce into
their teaching controversial matter which has no relation to

their subject.”®

The health and vitality of

the higher education sector

is essential to the fabric of a
civil democracy; to a healthy,
growing, and equitable
economy; and to our collective
- well-being as a nation.

ISTOCK / TOM YOUNG

The AGB Board of Directors’ Statement on Influences Impact-
ing Governing Board Independence and Leadership notes:

Academic freedom is the foundation for learning at American
colleges and universities, providing faculty members and students
the ability to learn, debate, and express ideas without censorship,
based on open access to facts, expertise, and alternative perspec-
tives. Academic freedom is essential for innovation that depends
on juxtaposing different ideas, challenging established norms,
accessing relevant information from the best sources, and follow-

ing an important question to its deepest understanding.”

Institutional autonomy is essential in protecting academic
freedom, allowing institutions to pursue inquiry, and disseminate
knowledge based on evidence, truth, and peer review without
external influence. It ensures the freedom to be creative in the pur-
suit of knowledge, supporting an environment conducive to inno-
vation and progress. Further, institutional autonomy is a necessary
condition for colleges and universities to fulfill their missions,
maintaining the highest levels of education and research. Needless
to say, institutional autonomy is not absolute—colleges and univer-
sities are highly regulated and must hold themselves accountable
to their boards, to their accreditors, to the state that holds their
license or charter, and—ultimately—to the public trust.

Principle #3: Institutional autonomy and academic freedom
are under sustained assault in ways that undermine higher educa-
tion’s ability to serve the country. In January 2024, AAUP issued the
“Statement on Political Interference in Higher Education, pro-
viding in exquisite—and discouraging—detail the myriad ways in
which politicians at the state and Federal levels have launched what
is for the most part an ultra-conservative assault on the higher
education sector.

The AAUP “Statement” divides the political intrusion into
institutional autonomy and academic freedom into the following
categories:
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. Legislation Limiting Academic Freedom: Bills have been intro-
duced in states like Florida, North Carolina, Tennessee, and
Texas that seek to restrict teaching and research on race and
gender. These bills are often referred to as “divisive concepts”
bills and have been criticized for marginalizing and even crimi-
nalizing certain academic content.”

. Intellectual and Viewpoint Diversity Requirements: Some states
have proposed or enacted laws requiring faculty to complete
intellectual and viewpoint diversity statements and surveys.
This has raised concerns about the potential for political litmus
tests and the undermining of academic freedom.?

. Funding Cuts for DEI Initiatives: Efforts to cut funding for
diversity, equity, and inclusion (DEI) programs have been seen
as a way to weaken initiatives that support underrepresented
groups in higher education.**

. Weakening of Faculty Rights: Efforts to abolish tenure, place
restrictions on collective bargaining, and put political appoin-
tees in charge of hiring decisions have been reported. These
moves can potentially erode the autonomy and job security of
academic staff.

Ideological or political intrusions that prevent or discourage
governing boards and presidents from doing their job include
co-opting the decision to select or dismiss a president, limiting
access to educational materials, requiring the use of government-
selected educational materials, prescribing how people may or
may not interact with each other, prohibiting discussion of con-
troversial topics, and tampering with personnel policies?

Chaffee identifies four general categories of what she labels “the

most pernicious ideological or political intrusions to date:

1.
2.

They prevent a college or university from fulfilling its mission.
They prevent institutional governing boards from doing their
fiduciary duty.

. They use higher education institutions for inappropriate

or contrary purposes without regard for the institutional
consequences.

. They undermine colleges and universities by making false alle-

gations about them.”

In a 2023 document developed jointly by the American Council

5. Challenges to Accreditation: Politicians have questioned the on Education and PEN America, Making the Case for Academic

legitimacy of higher education accrediting bodies, which— Freedom and Institutional Autonomy in a Challenging Political

perhaps ironically given the circumstances—serve as a check Environment: A Resource Guide, they noted regarding the hun-

on political interference and ensure the quality and continuous  dreds of bills introduced in state legislature since 2021:

improvement of academic programs. Such efforts to interfere
P prog Their goals are clear: to chill academic and educational discus-

with the country’s robust accreditation processes of course . . . ] .
sions and impose government dictates on teaching and learning,

h institutions—both oubli ivate.2s

threaten a/l institutions—both public and private sometimes with the threat of punishment that includes fines,
AGB Interim President and CEO Ellen Chaffee, in her powerful

Trusteeship article, “United We Stand: An Urgent Call for Leader-

ship,” summarizes the landscape as follows:

loss of state funding, civil liability, dissolution of school districts,
termination, or even criminal charges against teachers. There was
more than a 250 percent increase in such bills in 2022 compared
with 2021 .. .

Collectively, and increasingly on a massive
scale, these ideologically-driven efforts severely
interfere with and undermine higher education

ere is a strong case,

backed by extensive

~ evidence, that cultural and
. racial diversity on campus

institutions’ ability to meet the mandates of their
missions, prepare students to live out their per-
sonal dreams, and to fulfill their roles as engines
of democracy, economic development, and the
advancement of knowledge—they are literally put-

1s essential to the quality

y  of the students’ education
wand preparation for

the “real world.”

ting the nation at risk.

The widespread assault on initiatives, pro-
grams, and positions related to diversity, equity,
and inclusion (DEI) in particular is not only insid-
ious, but short-sighted, morally and educationally
indefensible, and dismissive of the demographic
and economic realities of the country. I believe

that the vast majority of those of us in higher
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College, university, system,
and foundation trustees have
a moral, civic, and fiduciary
responsibility to protect their
institutions from political
interference that threatens

education acknowledge that there is a higher education’s ability to prepare the

moral imperative to ensure access for workforce essential to U.S. economic

health and competitiveness in the future

historically underserved populations—a
college education is the most effective
pipeline to escape the social
and economic constraints that have
been placed on many of them histori-
cally by local, state, and federal policies
and practices.

But there are compelling practical
reasons for a commitment to DEI ini-
tiatives as well. There is a strong case,

institutional autonomy and
academic freedom...

will be significantly diminished.

It is important to note that while
ideologically driven interference in insti-
tutional autonomy and academic free-
dom has thus far played out primarily in
public institutions, private (independent)
colleges and universities are by no means
immune to this threat. The more sensa-
tional examples, of course, are the highly

backed by extensive evidence, that cul-
tural and racial diversity on campus is
essential to the quality of the students’ education and preparation
for the “real world” A 2012 Board of Directors Statement from the
American Council on Education noted:

Diversity enriches the educational experience. We learn from those
whose experiences, beliefs, and perspectives are different from our
own, and these lessons can be taught best in a richly diverse intel-
lectual and social environment.

It [diversity] promotes personal growth and a healthy society.
Diversity challenges stereotyped preconceptions; it encourages crit-
ical thinking; and it helps students learn to communicate effectively
with people of varied backgrounds.

It [diversity] strengthens communities and the workplace. Edu-
cation within a diverse setting prepares students to become good
citizens in an increasingly complex, pluralistic society; it fosters
mutual respect and teamwork; and it helps build communities
whose members are judged by the quality of their character and
their contributions.

It [diversity] enhances America’s economic competitiveness.
Sustaining the nation’s prosperity in the 21st century requires us
to make effective use of the talents and abilities of all our citizens,
in work settings that bring together individuals from diverse
backgrounds and cultures. When presented with opportunities
to critically explore these experiences, students can become more
accepting, tolerant, and thoughtful members of society.

And then there is the simple and overtly practical matter of
demographics. More than half of the students currently in the
K-12 pipeline are Black, Indigenous, People of Color (BIPOC).*!
Campus DEI efforts are focused, in great part, on ensuring that
their institutions are not only accessible (financially and otherwise)
to a diverse student population but welcoming to and supportive
of those students whom they enroll. Given the demographics of
the pipeline, if those efforts are not consistently successful, today’s
enrollment (and revenue) challenges will pale in comparison, and
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presidents to testify in front of Congres-
sional committees. The persistent attempts to meddle with higher
education’s accreditation structure, which relies on peer review by
experienced and trained experts, affect independent institutions

as much as public institutions. But private institutions can also
face legislative pressure at the state level to make curricular or pro-
grammatic changes to avoid losing state funding or tax-exempt sta-
tus. An Iowa legislator recently raised the possibility of limiting the
Iowa Tuition Grant (need-based grants awarded to Iowa residents
attending one of the state’s private colleges and universities) to
students in majors or programs directly related to identified work-
force needs—a move that would impede the ability of lowa stu-
dents to major in liberal arts disciplines, with a devastating effect
on institutions’ enrollments and revenues.* Fortunately, thanks in
part to a coordinated effort on the part of the state’s private institu-
tion presidents, that short-sighted idea has not progressed beyond
several anxiety-inducing conversations.

Principle #4: College, university, system, and foundation trust-
ees have a moral, civic, and fiduciary responsibility to protect their
institutions from political interference that threatens institutional
autonomy and academic freedom, and thus threatens the higher
education community’s ability to serve the country in ways that are
essential to our health and vitality as a nation. Intended to be a
clarion call to the trustees of America’s colleges, universities, and
foundations: the essential conditions of higher education’s ability to
serve its multi-faceted and essential roles in this country are under
severe threat, and it is time for trustees—personally and collec-
tively—to step up and do everything in their power to ensure the
long-term health, vitality, and relevance of individual institutions
and the sector as a whole.

As Chaffee noted:

All higher education boards and presidents have an opportunity

to help restore reason, truth and American’s democratic republic

by defending against intrusion and working for institutional inde-

pendence, academic freedom, and democracy.®
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AGB'’s An Anatomy of Good Governance
in Higher Education notes that “The gov-
erning board of a college or university is
responsible for . . . ensuring educational
quality, preserving institutional autonomy,
and safeguarding academic freedom”

In Principles of Trusteeship, AGB
emphasizes that:

Good governance and sound stewardship
include ensuring the long-term sustain-
ability of the enterprise. You are not only
responsible for financial resources and
oversight, but also for institutional values,
quality and reputation.®

The AGB Board of Directors’ Statement on Influences Impacting
Governing Board Independence and Leadership offers extremely
valuable and practical guidance on the ways in which boards can ful-
fill this mandate, including an emphasis on the following principles:

1. Preserve institutional independence and autonomy.

2. Demonstrate board independence to govern as established in
charter, state law, or constitution.

3. Keep academic freedom central and be the standard-bearer for
the due-process protection of faculty, staff, and students.

4. Assure institutional accountability to the public interest.*

It is important to acknowledge that this challenge to board
members to do everything in their power to protect their
institutions—and higher education as a whole—from this plague of
interference is not without risk, particularly for trustees of public
institutions who are appointed by legislatures and/or governors
with the increasingly explicit expectation of carrying out a political
agenda. But ultimately, board members hold an institution in trust
for the public, not for the political aspirations of appointed/elected
officials: states provide funding for public institutions and private
institutions are tax exempt precisely because they are deemed to
be in the public interest, because what they do and how they do it,
as defined by their missions, are essential to our health and vitality
as a nation. Meeting this challenge head on is not for the faint of
heart, and I recognize that for some stepping up to this challenge
may well put their membership on a board at risk—but our col-
lective failure to do so as a national community of trustees will be
catastrophic.

Chaffee, in addition to providing some perceptive guidance for
boards on dealing with political intrusion, while recognizing the
precariousness for trustees in standing up to political interference,
reinforces the need for boldness and bravery, and bluntly states the
consequences of inaction:

We need the public at large
to understand that our health
as a civil democracy, our
economic vitality, and our
role as a global beacon of
democracy are in great part
dependent on America’s
colleges and universities.

Preventive and nonconfrontational options
such as education, evasion, and negotiation
can be effective even for serious threats.

STOCK/ MARIO

However, board members should also be
aware of more forceful options, including
outright noncompliance, injunction, or a law-
suit. They need to think about what lines, if
crossed, would justify invoking an escalating
series of opposing actions. Under what con-
ditions would the board seek an injunction?

Is suing an intruding entity ever warranted?

Although it may be difficult to consider such

adverse actions, some ideas currently being

discussed publicly pose a mortal threat to an
institution’s existence. Fiduciary trustees can
fight hard, close it, or let it suffer away.*”

Last year, the Ohio State Board of Trustees demonstrated that it
can be done, announcing publicly their opposition to Senate Bill 83
which, among other things, would have ended mandatory diversity
trainings, banned university partnerships with Chinese institutions,
prohibited faculty unions from striking during contract negotiations
and—perhaps most frightening—created new evaluations for stu-
dents to rate their professors on how well they removed bias from
their classrooms. The bill would also require college students to
take certain American history courses and would include “bias” in
tenure considerations. All in all, a direct assault on the fundamental
principles of institutional autonomy and academic freedom. Despite
this brave opposition, the bill was passed (with some modifications
that reflected the objections voiced by the board and members of
the public) by the Ohio Senate, but has not yet been passed by the
House, and its fate is still uncertain.

There are several publications that offer helpful guidance to
trustees as they fulfill their responsibility to protect their institu-
tions from undue influence. The AGB Board of Directors Statement
provides specific direction including:

1. Engage in thoughtful discussion, decision-making, and policy-
making to build shared understanding of the core concepts and
values that underlie exemplary governance.

2. Make structural and procedural changes that reinforce the gov-
erning board’s fiduciary duties and authority.

3. Listen, learn, and lead. Recognize that all governing boards and
their organizations need to adapt and improve.

4. Recognize that fiduciary duty belongs to each member of the
board and to board actions.

5. Address inappropriate influences that interfere with the govern-
ing board’s independence, authority, or fiduciary commitment
to the long-term success of the institution or foundation.

The ACE/PEN America document provides quite specific, and
very helpful, information for trustees and institutional leaders that
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should be required reading, including: “communication tools for
tackling proposed restrictions on academic freedom;” “background
points” to assist trustees and campus leaders in conversations with
elected officials and other policymakers; and guidance on speaking
to the media and communicating with institutional stakeholders.*
In closing, however, I would emphasize that it is vitally important
to expand this issue of trustee responsibility beyond the specifics of
their individual institutions. As I noted earlier, we as the higher educa-
tion community have lost our voice in the public discourse, leaving an
all-too-large vacuum for others to fill with inaccurate and ideologically
colored claims for their own purposes, often with ill will and destruc-
tive intent. I really do wonder if all of these political intrusions into
higher education would be so welcomed, and often so successful, if
they did not find such receptive audiences among those who have only
been exposed to one distorted narrative—that America’s colleges and
universities are centers of left-wing indoctrination, intolerance of other
viewpoints, Marxist ideologies, and the denigration of this country’s
history (and this is a somewhat generous description of that narrative,
omitting some of the more disturbing racist and nationalist elements).

ways to communicate clearly, effectively, and convincingly what it

is we do, why we do it this way, and why what we do—teaching,
research and discovery, and community engagement—is essential to
the health of the nation (and yes, why it is so expensive. . . .). We need
the public at large to understand that our health as a civil democracy,
our economic vitality, and our role as a global beacon of democracy
are in great part dependent on America’s colleges and universities.
And it is to this end that I urge trustees to use their voices—in con-
versations, in presentations, in the media, and in political arenas—to
defend not just their own institutions, but the collective importance
of institutional autonomy and academic freedom to higher educa-
tion’s ability to serve this nation and its people. Trustees by definition
tend to be people who have stature in their communities and in their
professions—it is incumbent upon them to exploit that stature in
service to the integrity of higher education in America.

David Maxwell, PhD, is a senior fellow and senior consultant for
the Association of Governing Boards. He is president emeritus of
Drake University, where he served for sixteen years; a member of
the Board of Trustees of Grinnell College; and a member of the
Board of Directors of the Fulbright Association. Email: dmaxwell@

We need to find ways to reclaim our voice in the public arena,
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O AUTHOR’S NOTE:

My recent book with Joyce Jacobsen entitled All the Campus Lawyers: Litigation, Regulation, and
the New Era of Higher Education (Harvard, 2024) tells the story of the current and trending legal
controversies embroiling American higher education and their evolution over the last several years.
This piece incorporates excerpts, insights, and adaptations from All the Campus Lawyers and my
other work to accomplish three goals: (1) raise awareness for fiduciaries in and around the leading
legal issues and headwinds in the sector today, (2) frame for trustees the strategic and operational
questions institutions are faced with in navigating these headwinds, and (3) get trustees thinking
about the pressure points between the current legal and regulatory strictures and trends and the
core mission of higher education.




Due to the changing regulatory and litigious
environment, there has been a marked increase
in the number of lawyers employed on campuses.
Regardless of an institution’s chosen solution

for meeting legal needs, it is essential
that legal counsel have a deep
understanding of the higher
education sector.

gl

BY LOU GUARD

n almost a daily basis the higher education news
is filled with stories related to legal complexities
in some form or other on campuses nationwide.
Nearly every morning trustees, presidents, and
administrators review the higher education news to read
about a new high-profile lawsuit, a debate over free speech,
a contract dispute with a president or coach, a governance
squabble, a set of new regulations or guidance, or a new pro-
posed legislation that would require institutional compliance.

The Current Environment: Litigation, Regulation,
Public Scrutiny
Before reviewing specific substantive legal and regulatory trends
campuses are facing, it is useful to consider some macro trends
as they relate to the higher education sector more broadly. These
trends provide important insight into the impact of the specific
legal and regulatory shifts I will discuss by subject area, and they
are interrelated. Specifically worth pointing out are the trends in
public attitudes toward higher education, volume of litigation, and
shifting regulation.

Recent survey data reveal a concerning trend: that public con-
fidence in higher education is on the decline. Gallup reported in

AGB.ORG
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2023 that overall confidence in higher education is down to 36
percent from 48 percent in 2018.1 In 2015 public confidence in

higher education was as high as 57 percent. Major headlines also
regularly assail both the value and virtue of college. A 2023 New
York Times headline proclaimed: “Americans are Losing Faith in
the Value of College2 A recent piece in the Wall Street Journal
touts a billionaire’s plan to offer compensation to those willing to
skip college entirely.3 Some commentators cite rising tuition as
contributing to the public opinion struggles, insinuating a relation-
ship between increased costs of attendance and the perception of
dubious outcomes that is too stark to ignore completely.4 In all,
Americans appear less confident in higher education as a sector
and more wary of its rising cost. It is no surprise then to see an
increased propensity for students, parents, employees, and other
stakeholders to litigate. Nor is it a surprise to note lawmakers are
more eager to step in and regulate. It is against this backdrop of
public skepticism and rising costs that the litigation and regulatory
trends are best observed.

It is no exaggeration to say that in this first part of the 21st
century, the scale and impact of the legal issues bearing down on
institutions and their campuses have reached unprecedented lev-
els. As illustrated by Figure 1, a basic search of the two main legal
case databases revealed that the number of cases in these databases
that involve a college or university as a party has increased steadily
over the last hundred or so years. Other scholars have also noted
empirical trends showing that lawsuits involving key federal statutes
such as Titles VI, VII, IX, and the Americans with Disabilities Act
(ADA)—statutes that figure prominently in the workings of higher
education—have been on the rise since the 1960s.5 Indeed, observ-
ers often cite the 1960s as the advent of higher education’s broader
involvement with the courts and government regulation. But in the
early 2000s higher education would begin to see an upward trend in
litigation unlike any previously seen throughout the history of the
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B Thescale and impact of the
legal issues bearing down on
institutions and their campuses
have reached unprecedented
levels. An upward trend toward
increased litigation began in
the early 2000s. This trend has
come to define operations

on campuses as it relates to
preparing for and managing
litigation as well as overall
litigation risk awareness.

Recent legislation that directly
and indirectly impacts higher
education has been enacted,
proposed, or seriously considered
at both state and federal levels
includes a broad array of topics
including transcript ransoming,
legacy admissions, weapons on
campus, restricting spending on
diversity, equity, and inclusion
(DEI) initiatives, banning DEI
curricula, taxing university
endowments, and various issues
related to athletics.

m There are more lawyers on
campuses than ever. Due to the
changing regulatory and litigious
environment, there has been a
marked increase in the number of
lawyers employed on campuses
as well as the number of lawyers
and support staff who spend all
or most of their professional time
working on academic, legal, and
regulatory matters.

Regardless of an institution’s
chosen solution for meeting
legal needs, it is essential
thatlegal counsel have a deep
understanding of the higher
education sector. Counsel to
colleges and universities must
appreciate how each constituent
part—student, parent, faculty,
staff, alumni, local community—
feeds into the whole. They must
also understand how quasilegal
concepts such as shared
governance, academic freedom,
and academic deference play
arole, must be able to explain
these concepts to fiduciaries,
and must understand
institutional values.

sector. This trend has come to define opera-
tions on campuses as it relates to preparing
for and managing litigation as well as overall
litigation risk awareness.

The regulatory and legislative trends
are also noteworthy and are likely familiar
to fiduciaries. The last decade or two have
brought increased involvement from the
executive branch in the form of executive
orders, which have seemingly now become
commonplace for higher education. These
executive orders influence not only direct
action on the part of institutions but also
compel important action on the part of key
agencies regulating higher education by
requiring or influencing further regulation.
Significant executive orders for higher
education from recent presidential admin-
istrations include those related to issues
of campus free speech, educational equity,
gender identity and sexual orientation,
antisemitism, and immigration.

Legislators at both the federal level
and across traditionally red and blue state
lines have pursued significant pieces of
legislation compelling action or compli-
ance from institutions of higher education.
Recent legislation that directly and indi-
rectly impacts higher education has been
enacted, proposed, or seriously considered
at both state and federal levels includes a
broad array of topics including transcript
ransoming, legacy admissions, weapons
on campus, restricting spending on diver-
sity, equity, and inclusion (DEI) initiatives,
banning DEI curricula, taxing university
endowments, and various issues related to
athletics. Given the cost of higher educa-
tion and public skepticism, it is no surprise
that legislatures seem more likely to take
a hands-on approach in the sector despite
many decades spent doing the opposite.

The sections that follow discuss trend-
ing legal controversies by subject area that
should be known to trustees and under-
stood in their capacity as fiduciaries.

Civil Rights on Campus

At the top of the list of campus civil rights
concerns over the past 10 to 15 years is
Title IX. From its passage in 1972, the

enforcement of Title IX’s prohibition of dis-
crimination on the basis of sex has evolved
through a series of detailed guidance doc-
uments and regulatory shifts. This has cul-
minated most recently in new regulations
released in April 2024. Title IX litigation

has also evolved significantly, with courts
disagreeing over key aspects of the legal
standards related to lawsuits under the stat-
ute. Counsel for colleges and universities are
often involved in drafting policy changes,
giving process advice, or managing litigation.

Other civil rights laws have continued
to gain significant prominence on campus
and also require the sustained attention
of general counsel. Title VI and its prohi-
bition against discrimination on the basis
of race, color, or national origin (including
shared ancestry) in programs receiving
federal funds is also important on college
campuses. Sadly, instances of antisemitism
and islamophobia on campuses nationwide
have brought recent attention to this stat-
ute. The recent investigation and findings
of the Department of Education related to
antisemitic incidents at the University of
Vermont are an example.

Issues related to the ADA have con-
tinued to increase on campuses in recent
years. The breadth of the ADA on campus
is considerable, and its reach often extends
to issues including the use of service ani-
mals, academic accommodations, and
physical campus accessibility. Involuntary
separations of students also implicate ADA
considerations and can be an area of focus
for institutional counsel supporting student
affairs and campus life professionals. Like
other employers, the higher education sec-
tor is also bound by Title VII, which pro-
hibits discrimination in employment on the
basis of several protected classes.

Free Speech and Academic
Freedom

Free speech controversies have been per-
vasive on campuses for some time but have
continued to accelerate and evolve of late.
The recent unrest on campuses over the
ongoing war in Gaza have brought to the
fore key tensions at the intersection of the
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FIGURE 1: Cases in Lexis and Westlaw with a University or College as Party, 1900-2021
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values of free speech principles and academic freedom. Moreover,
campuses have been challenged by novel fact patterns that con-
tinue to blur the lines between protected speech and expression
and conduct that may constitute actionable harassment. The
Department of Education has made clear that conduct that might
be protected in a strict First Amendment sense can also contribute
to a hostile environment and require action by the institution.7
Institutional leaders have an obligation to investigate and take
corrective action where they knew or should have known of a hos-
tile environment or harassment. Protest techniques such as those
employed by demonstrators establishing encampments across
college and university campuses in 2024 have challenged the effec-
tiveness, limits, and overall utility of campus policies around time,
place, and manner for demonstrations and protest.

Campus counsels are often called on by administrators and
fiduciaries as thought partners for understanding the legalities
and formulating responses to specific speech or expression issues.
Legal counsel should be versed in the literature, history, and insti-
tutional policies on academic freedom and understand its relation-
ship to free speech protections as a legal matter. In another recent
example, the case of Meriwether v. Hartop became the focus of the
higher education press when the Sixth Circuit Court of Appeals,
relying in part on academic freedom constructs, upheld the right
of the professor in that case to refuse to use preferred pronouns.
The legal and doctrinal principles that apply in such a scenario are
highly nuanced. While most cases like this do not often proceed
this far in litigation, legal counsel are often called upon to provide
guidance to senior administration in such scenarios and advise on
overall strategy in light of the law, institutional policy, and values.

AGB.ORG

Student Life

The rising cost of college has arguably led to greater expectations
from the students and parents footing the bill. It has raised the
stakes for institutions seeking to deliver on their promises to stu-
dents. It is unsurprising then that almost all facets of student life on
campus have now become legal flash points in some respect:

College athletics have become more complex. This is especially
true since the Supreme Court’s decision in NCAA v. Alston,
which opened the door to legal challenges related to the treat-
ment of athletes as employees, unionization of student athletes
(and student employees), and complexities related to name,
image, and likeness.

Student mental health concerns have raised novel questions of
liability for institutions of higher education. Courts have recently
grappled with questions of liability for institutions when they fail
to act—or are alleged to have acted insufficiently—in and around
issues of student suicide.

Greek life has continued to present thorny liability questions

for campuses. Professionals in this area are regularly faced with
questions about whether certain interventions or protocols are
too intrusive and therefore might give rise to legal obligations or
duties; or, too hands off and yet still likely to trigger liability.

Study abroad and other off-campus study programs present
unique institutional risk. In a changing geopolitical landscape,
institutions are faced with serious questions over which pro-
grams to allow or not allow. And recent cases have looked at
institutional duties that have been created or assumed in the
study abroad context.
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THE LAW ON YOUR CAMPUS

When it comes to students and campuses another global observa-
tion must be stated: courts and juries seem less likely to be deferential
to higher education. Doctrinally, courts have evolved from traditional
notions of either in loco parentis—and its implied trust that institu-
tions always make the right decision—to complete non-involvement,
taking a more skeptical and monitoring approach to higher education
institutions’ interactions with students. Deference, both as a legal
doctrinal matter and as it relates to the court of public opinion, seems
to be waning. Courts are more likely to find that an institution has
a duty of care in a particular situation and thus allow cases against
institutions to proceed beyond initial motions to dismiss.

Still More Issues . . .

There are a multitude of other rapidly evolving legal controversies
facing colleges and universities that are deserving of the attention
and inquiry of fiduciaries. These include issues related to college
admissions, including those stemming from Students for Fair Admis-
sioms, Inc. v. Harvard, issues related to institutional advancement
and giving, such as gift acceptance or naming issues, and legal issues
arising with local municipalities and communities, such as real estate
issues or payment in lieu of taxes (PILOT) arrangements. Gover-
nance matters and controversies—ranging from shared governance
disagreements to tenure denials to board member misbehavior—are
also areas where general counsel generally partners with the govern-
ing boards or senior leadership to develop actions and responses and
are areas where fiduciaries should be fluent. Relatedly, demographic
and economic shifts in the higher education sector have spurred
innovative and novel ventures that often require legal attention.
Mergers, acquisitions, closures, shared service arrangements, con-
sortial contracting, and group purchasing are all evolving areas for
campus lawyers at institutions of all shapes and sizes.

Operational Considerations
All of these trends and headwinds have led to an increase in the
number of lawyers employed on campuses as well as the number of
lawyers and support staff who spend all or most of their professional
time working on academic, legal, and regulatory matters. Data com-
piled by the Chronicle of Higher Education between 2010 and 2019
show steady increases in the number of listings for office of general
counsel jobs during that period, with the number of job ads posted
more than tripling between 2010 and 2018. The National Associa-
tion of College and University Attorneys (NACUA)—the primary
professional association for lawyers serving higher education—has
grown significantly since its inception in the 1960s, with consid-
erable recent growth. In 1985 the total number of members of
NACUA was 2,400. By 1997, that number increased modestly to
2,762. By 2022, the total number of members of NACUA was 5,050,
of which 3,849 were exclusively in-house counsel.

In light of the increased legal pressures, regulatory burdens, and
public and legislative scrutiny facing the higher education sector,
attention has also focused directly on those engaged to help advise

What are the'core purposes of
higher education today and in
what ways have the law and
lawyers been helping or hurting?

on and manage these issues: the campus lawyers themselves. From
claims that lawyers can have an outsized role in institutional oper-
ations8 to claims that they can have a domineering influence over
institutional communication strategies,9 conversation has result-
ingly centered around the so-called proper role of campus counsel
in the higher education sector. With these issues in the spotlight, it
is an opportune time for trustees and senior leadership to vector in
on how conversations regarding the use of campus counsel might
impact their campuses.

Does your institution have a general counsel and if not, should
it? Are there alternative arrangements with an outside law firm
that could result in your institution receiving closer attention and
better advice and stewardship? Is it simply time to reevaluate your
institution’s use of legal counsel in light of the new legal and eco-
nomic realities for institutions? How does insurance coverage play
a role in institutional counsel and who on your campus oversees
processes for new litigation? Both in-house and outsourced solu-
tions could make sense for your institution, and it is important to
examine fully all options.

Regardless of an institution’s chosen solution for meeting legal
needs, it is essential that legal counsel have a deep understanding
of the higher education sector. One long-serving general counsel
has called the role an integrator of law, strategy, policy, and values.
It is a common refrain for those who practice higher education
law to remark on the sheer breadth of their area of practice. From
employment to tax, from tort and liability issues to technol-
ogy transfer and intellectual property, the array of legal issues
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impacting a typical institution of higher education is vast. More-

over, the unique nature of the corporate organisms that are colleges
and universities require an understanding of not only a broad array
of substantive legal issues but also an innate understanding of the
constituent parts of the organization. Counsel to colleges and uni-
versities must appreciate how each constituent part—student, par-
ent, faculty, staff, alumni, local community—feeds into the whole.
In so doing, they must also understand how quasilegal concepts
such as shared governance, academic freedom, and academic def-
erence bear on the issues at hand and be able to explain these con-
cepts to fiduciaries. They must understand institutional values.

Conclusion

Nearly 50 years ago former Yale President and Law School Dean
Bart Giamatti wrote that one of his greatest fears for higher edu-
cation was that “those who are responsible for the legal processes
and those who are responsible for the daily life of the mind will see
themselves as somehow engaged in different things”10 What are
the core purposes of higher education today and in what ways have
the law and lawyers been helping or hurting? Have the legal stric-
tures on colleges and universities overly constrained the actors—
both faculty and administrators—charged with carrying out the
mission of higher education and, in turn, compromised their
institutions’ fundamental mission? Is the law helpful or a hindrance
to colleges and universities and their core purposes? While osten-
sibly less practical in nature for fiduciaries, these are nevertheless
important questions for trustees to consider as they think about
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the long-term for their institutions. And this is true for fiduciaries
both in their more routine capacity of stewarding their individual
institutions as well as in the role they play at the intersection of
their institutions and the broader world.

The interactions between the law and American higher edu-
cation extend beyond the transactional aspects of the obviously
law-laden accounts that often capture headlines: a scandalous or
tawdry lawsuit, a high-profile coach’s contract, a governance melt-
down, a student tragedy. The law’s relationship with higher edu-
cation is in fact a central artery in the sector’s core and existential
debates. Behind questions of cost may in fact lurk the question of
whether litigation, regulation, and compliance are feeding adminis-
trative “bloat” and increasing the price of college. Behind the pop-
ular critique of student “coddling” are legal questions of whether
institutions are compelled by tort law trends to take on overly
influential roles in the lives of their students.

Behind classical notions of academic freedom and the search
for truth, there lurk questions on the lines between protected
speech and harassment. Behind questions of the sustainability of
the sector as a business enterprise, questions of higher education’s
virtues in a democratic society, and around questions of access to
higher education there is a legal adjacency. How your institution
navigates and deals with these questions, or not, will be central in
some way to its future success.

Lou Guard, JD, is vice president and general counsel of Hobart
and William Smith Colleges. He is the co-author of All the Campus
Lawyers: Litigation, Regulation, and the New Era of Higher
Education with Joyce Jacobsen, former president of Hobart and
William Smith Colleges. Email: guard@hws.edu.
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Campus activism is not new—
protests and demonstrations
have been happening at
different inflection points

for decades. Earlier this year
another moment in history
brought another wave of
campus protests. In these
tense times, it’s crucial for
higher education boards

to understand their role

in shaping and defending
college and university policies
for dealing with potential
protests and disruptions.

HEN TENTS SPRANG UP ON COLLEGE
QUADRANGLES amid heated protests against

Israel for its retaliatory war in Gaza against the
Hamas terrorists who staged the October 7,
2023, massacre, the tumult was unlike anything seen since cam-
puses were the front line for antiwar protests against the war in
Vietnam more than a half century ago.

Columbia University and the University of Southern California cancelled
classes and more than 3,100 demonstrators were arrested at 70 schools as
police were summoned to clear encampments. Subsequently, regardless of
whether they experienced disruptions, numerous colleges changed their time,
place, and manner rules and other restrictions on expressivity. Hood College in
Frederick, Maryland, made its Pergola, a tree-canopied spot for peaceful com-
munity gatherings and romantic trysts, off-limits for protests “even when it is a
call for peace”

This fall remained a fraught time for presidents and boards as civilian casu-
alties mounted in Gaza and Israel launched an offensive against Hezbollah in
Lebanon. The strife posed a dilemma for higher education leaders facing demands
that institutions forsake neutrality, disinvest from companies doing business in
Israel and meet other demands of the pro-Palestinian protesters. At the same
time, college leaders faced pressure from politicians and alumni for not adequately
addressing Jewish students’ fears for their safety and antisemitism.

Inevitably, boards are asking themselves what their role is in helping steady
the ship and strike the delicate balance between protecting free speech and the
right to protest and carrying out their educational mission.

Trusteeship spoke with presidents and board leaders about what they see as
the most proper and helpful role boards can play in turbulent times. The coun-
try’s political polarization and approaching presidential election compounded
the difficulty of striking the right balance.

But there was unanimity among those who responded to Trusteeship that
the most important thing boards can do is ask good questions and lend resolute
support to their presidents and the steps they are taking to quell disruptions and
return teaching and learning to normalcy.

he alterations made during the summer lull to time, manner, and place

policies put students and faculty supporters on notice of what behavior

goes beyond accepted protest boundaries and what the consequences
are for breaching them. Lee Tyner, general counsel of Texas Christian
University and an authority on the First Amendment, stressed the importance
of good relations and clear communications with the leaders of protests
beforehand.

“To me, if any student is ever arrested, it’s because they have chosen to be
arrested. You have laid the choices and consequences before them, and they’re
choosing to be arrested. It should never be a surprise;” he said.

Presidents were under intense outside pressures last spring to crack down
on protests and dislodge student encampments. House of Representatives
Speaker Mike Johnson, R-La., stood on the steps of Columbia’s Law Library
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and demanded the resignation of President Nemat
“Minouche” Shafik if she didn't “immediately bring
order to this chaos” Days later, more than a score of
House Democrats sent a letter to Columbia’s Board of
Trustees calling on them to resign if they didn't end the
encampment. (Shafik summoned police after students
occupied a building; more than 100 were arrested. She
did step down four months later, the third Ivy president
to quit under fire in the last calendar year.)

he First Amendment does not protect students’

pitching tents on college greens or blocking or

occupying buildings, said Tyner. “It protects
less conduct than most people think.”

But at the same time, “the First Amendment pro-
tects more hateful speech than most people think—
even speech that advocates violence and lawlessness,
he said. What is beyond the pale, the Supreme Court
ruled in a 1969 free speech case, is speech that is likely
to incite or produce “imminent lawless action”

Tyner believes that protesters’ chants of “from the

river to the sea, Palestine will be free,” which defenders

of Israel interpret as a call for genocide of Jews and
destruction of the state of Israel, does not meet that
threshold. “Trustees ought to make sure their under-
standing of the First Amendment is accurate, because
most people’s understanding is not,” Tyner said in an
interview echoing a column he wrote for Trusteeship.!

David Maxwell, president emeritus of Drake Uni-
versity, drew another distinction about offensive words.
“If you're saying ‘From the river to the sea’ at a rally of
200 people and you're up at a podium with a micro-
phone, I think your speech is protected. But if you walk
up to a Jewish student and yell it in her face, that’s ver-
bal assault. That’s different,” said Maxwell.

What is a governing board’s role in shaping and
defending college and university policies for dealing
with protests and disruptions?

Larry Ladd, a former university dean and budget
director said, “No one anticipated that Hamas would
do what it did, and that some students would react
the way they did. Universities were caught flat-footed.
They didn’t have policies and protocols for this par-
ticular moment. They were making it up as they went
along”

“It’s hard to imagine that you
could have come up with a plan
for exactly these circumstances,
but you want a president, admin-
istration, and board that have
become facile and agile dealing
with unexpected circumstances;’

said Ladd.

he most important thing

is for boards to ask

penetrating questions of
the CEO they hired and their
leadership team. “You ask, ‘Do
you have a crisis management
plan? Could you give us a
briefing on what you've done?
Who was involved in developing
it?” You're not telling them
what to do, youre asking them
questions. You're not asking to
vote to approve it. Essentially,
you're kicking the tires,” Ladd
said. “If the answers you get
don’t sound right, you keep
probing.”
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Maxwell knows the board-president
dynamic from the other side as well as a
trustee and former chair of the board at his

alma mater, Grinnell College. It is typically
the responsibility of the administration and
faculty to set ground rules for protests and
disciplinary policies for those who break
the rules, he said, but boards “have the
responsibility to formally approve all major
policies of the institution because boards
are ultimately accountable for everything.
If somebody sues the institution for what
they claim is a violation of policy, it’s the
board that’s getting sued”

During Maxwell’s 16 years at Drake,
when the university was revising the
mission statement or changing other pol-
icies, “we created task forces that (always)
included a couple of board members
because they really were partners,” said
Maxwell. But “they really knew how to stay
on the governance side and stay away from
the management side”

oards needn't look back far to

a crisis that required them to

collaborate more closely than
usual with the CEO they hired. The
COVID-19 crisis that erupted in early
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2020 created financial, logistical, and
technological challenges that demanded
an all-hands-on-deck response.

At Grinnell that spring, outgoing Presi-
dent Raynard S. Kington and his successor,
Anne F. Harris, enlisted Maxwell and three
other board leaders to join weekly meet-
ings with the leadership team to wrestle
with pressing financial decisions and other
matters. A few months later, when Harris
became president, “I made it clear to Anne
that, ‘It was great that were a part of this,
but let us know when you want us to leave,”
recalled Maxwell. “Then I got a call from
her in August, saying, “You know, I think
it’s time for you guys to get back on your
side of the line” But those five months of
closer-than-ever shared governance had
served its purpose.

The wave of disruptive college protests
last spring also required boards to step
up and help presidents reconsider and
rewrite ground rules for student conduct
and protests. At dozens of campuses,
encampments were proscribed. The Uni-
versity of Wisconsin put an 11 p.m. lid on
demonstrations.

“I think the most important role (for
the board) is to ask good questions about

“l think that boards
have to look at this

from two perspectives:
their fiduciary duty

and the whole issue

of reputational risk,

but more importantly
that of fidelity to free
expression as a critical
part of the mission of the
institution ... Obviously
there’s a tension there."

what policies are in place at the institution
when the inevitable circumstances arise
where these policies will be needed,” said
Leo Lambert, president emeritus of Elon
University. Boards need to “recognize what
a complicated situation the president is try-
ing to manage and to support the president,
not try to manage it (themselves)”

Eileen B. Wilson-Oyelaran, president
emerita of Kalamazoo College, said the stri-
dency of student protests has been building
for years and the divisions have only gotten
sharper. Wilson-Oyelaran, who led Kalam-
azoo from 2005 to 2016, also spent 16
years on the board of trustees of Pomona
College, her undergraduate alma mater.
Even after moving to emeritus status on
that board, she took an active part in dis-
cussions as Pomona grappled with protests
over the past year.

What is her advice to boards weighing
their role in shaping institutions’ response
to this new era of activism?

“I think that boards have to look at this
from two perspectives: their fiduciary duty
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Discussion Questions for Board Members
and Chief Executives

These are key questions about freedom of speech and diversity, equity, and inclusion
on campus for your board to consider. They are designed to stimulate thoughtful
and productive discussions among board members, as well as to frame helpful
conversations with the chief executive and key members of the senior staff who may
interact with the board on these policies and issues.

Policies and Practices

Communications

W Hastheinstitution adopted a current m How often, if at all, does the institution’s
statement of principles that addresses president, general counsel, or other
freedom of speech and diversity, equity, senior staff member inform the board
and inclusion? about specific incidents and events

M e deEs e beerd e ihe related to campus freedom of speech?
institution’s or system’s policies on m Do board members know what the
freedom of speech? Are those policies internal adjudication processes are for
reviewed as part of the orientation of students, staff, or faculty who violate
new board members? institutional rules protecting free

B Does the governing board have a speech? Can they speak. with knowledge
policy that delegates responsibility for about those processes if asked for
implementing institutional policies comment by the press?
related to freedom of speech to the B How has the board engaged with
president of the institution or system? students about issues related to freedom
Is there a clear decision-making process of speech and other campus climate
in place related to issues of freedom of matters? Is there a structured process for
speech? board engagement with students?

m Does theinstitution have student,
staff, and faculty guidelines for Legal Considerations and Risk
campus protests that clearly define )
what constitutes a violation and what W How often does the board discuss the
disciplinary measures would be taken? various risks associated with campus
Are campus security measures in place to free speech policies?
address student protests or controversial m Does the board not only consider
speakers? Does the institution have financial, reputational, and security risks,
policies regarding the use of campus but also those related to the retention of
facilities by outside groups? students, faculty, and staff, especially if

m Does the governing board clearly the‘y feel thelinstitution has fallep dovyn
understand the relationships among: (1) on its commitment to fostering diversity,
freedom of speech; (2) academic freedom; equity, and inclusion?
and (3) justice, equity, and inclusion? m Hasthe board considered how it would

handle a hypothetical lawsuit filed
against the trustees in federal court
accusing them of First Amendment
violations?

College, university, and system boards should have proactive conversations about free
speech and inclusion before unrest surfaces on their campuses. Board members and chief
executives must comprehend the difference between freedom of speech and academic
freedom, recognize the tensions between free expression and campus inclusion,
understand and ensure that they have adequate policies in place, and communicate
effectively with stakeholders.

Editor’s Note: These questions are excerpted from Freedom of Speech and Diversity, Equity, and Inclu-
sion on Campus: Considerations for Board Members and Chief Executives Washington, D.C. (AGB, 2022).
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and the whole issue of reputational
risk, but more importantly that of
fidelity to free expression as a critical
part of the mission of the institu-
tion . . . Obviously there’s a tension
there,” she said.

“My sense is that institutions are
better served if boards allow lead-
ership to provide the strategy and
response to these issues, rather than
getting over involved,” she said. “It’s
critically important that leadership
has an effective strategy for keeping
the board informed, but there’s a dif-
ference between being informed and
being a decision-maker”

ublic or private boards alike

must grapple with the reality

that regardless of how their
institutions handle protests, higher
education institutions are “a target
now for political purposes. There’s a
‘gotcha’ mentality in Congress,” she
said.

“This is a time when boards
need to think very deeply about
how they support presidents and
their leadership teams because
this is really wrenching stuff;” said
Wilson-Oyelaran.

Lambert, the former Elon presi-
dent, said, “boards need to understand
there are going to be protests and
issues. You don't know on any given
day what monster is out there in the
waiting room. It’s not if it’s going to
happen, it'’s when it’s going to happen”
Boards also have a responsibility to
ensure “that the welfare of all students
on campus is being looked out for”
regardless of their views on the con-
flict in the Middle East.

“College campuses will be places
of debate and spirited exchange of
views, and occasionally this will
result in acrimony;” he said. “Institu-
tions simply need to be prepared to
handle it. If they don't have policies
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“What we are abodt is providing an education so that after the students leave
the institution, they can lead productive and meaningful lives. We want to
make sure the classes keep going and that are our students are feeling safe."

in place, and haven’t done tabletop exercises beforehand,
they’re going to be behind the eight ball”

No institution is more closely associated in the Amer-
ican mind with campus protests that end in tragedy than
Kent State University, where four students were shot
and killed by Ohio National Guardsmen during an anti-
Vietnam war protest on May 4, 1970. Over the decades
Kent State has honored their memory—Kent State
opened a Center for Peaceful Change that is now the
School of Peace and Conflict Studies—while also serving
as a cautionary reminder of the dangers of using deadly
force against peaceful protesters. (Two students were
also killed by police that month at Jackson State Univer-
sity in Mississippi.)

Carol A. Cartwright, president of Kent State from
1991 to 2006, said that tragic legacy left administrators
and trustees alike keenly aware of the constant need for
crisis planning.

“It’s not a good time when you're in the middle of it
to try to figure out how to manage it;” said Cartwright,
former ambassador to the AGB Council of Presidents.
Cartwright wrote “Be Prepared” for the AGB blog after
a session at a council meeting last December on board-
president relationships.

“Several council presidents suggested ways to become
better prepared, such as engaging institutional leaders,
including board members, in scenario planning exercises
in which they imagine ‘what if” situations and discuss
ways to manage them,” she wrote.?

Thinking ahead and having documented policies in
place becomes paramount. “Presidents felt strongly that
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boards must also be educated about bedrock concepts of
higher education, such as board independence and aca-
demic freedom,” Cartwright said. “Even when boards are
well versed in these core ideas, they need fresh perspec-
tives as the environment changes”

“Board members do not always understand that pres-
idents cannot and do not control what the people on
their campuses say and do. Council members generally
agreed that most board members do not fully under-
stand the legal aspects of content-neutral time, place,
and manner policies. Board education on this topic is
vital) Cartwright said.

In a discussion of whether presidents should make
public statements on behalf of their institution about
national or global issues unrelated to higher education,
the answer “was a resounding no,” she said.

“What many council members agreed that presidents
should do, however, is speak out forcefully on issues that
directly impact their institution in particular and higher
education in general,” she added.

onstant communication with the board in times

of turmoil is essential, Cartwright said in an

interview. “You want to try to communicate as
quickly as possible: “We have this issue. Here’s how we're
dealing with it. Remember you as a board talked about
these kinds of things several months ago. We're now
seeing it play out on our campus. The board chair and I
are in close communication. If you have questions, call
me or call the chair,” Cartwright said. “But it’s not the
board’s call on deciding whether to call in the police.”

SHUTTERSTOCK / NEWMAN
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“I know from my 15-plus years as president that Kent State was
always ready. If there was a sense that a student group might invite
a controversial speaker, there was immediately a discussion about,
‘How will we manage it? What are the alternatives? How can we
organize programming on the other side of that issue?” she said.

Some institutions have pledged or renewed their commit-
ment to the principles a University of Chicago faculty committee
laid out in 1967 as antiwar protests began to shake campuses
nationwide. The Kalven Committee’s report on the University’s
Role in Political and Social Action made a compelling case for
institutional neutrality. “To perform its mission in the society, a
university must sustain an extraordinary environment of freedom
of inquiry and maintain an independence from political fashions,
passions, and pressures,’ it said.

“The neutrality of the university as an institution arises then not
from a lack of courage nor out of indifference and insensitivity. It
arises out of respect for free inquiry and the obligation to cherish a
diversity of viewpoints. And this neutrality as an institution has its
complement in the fullest freedom for its faculty and students as indi-
viduals to participate in political action and social protest,” it said.?

But even an exemplar of free speech such as the University of
Chicago faced uncomfortable moments in dealing with protests
last spring. After a week-long encampment and vigil on its quad,
campus police in riot gear moved in before dawn to dismantle the
tents and move students off the lawn. None were arrested. The
university said it acted amid rising safety concerns.

Vanderbilt University Chancellor Daniel Diermeier has been
outspoken in defending institutional neutrality and fostering open
discussions of divergent, controversial views. He flatly rejected
student demands for divestiture from companies associated with
Israel. In an opening convocation for the new academic year, Dier-
meier put first-year students on notice that Vanderbilt would not
tolerate protests “disrupting the learning environment” He told the
New York Times, “The chaos on campuses is because there’s lack of
clarity on these principles™

In a Forbes magazine column, Diermeier noted that Vanderbilt
had rejected petitions from two alumni groups with opposite views
on the Israel-Gaza conflict. “One wanted the school to adopt tactics
advocated by the Boycott, Divest and Sanction movement, and con-
demn Israel for genocide. The other wanted the university to voice
strong support for Israel and adopt the definition of antisemitism
proposed by the International Holocaust Remembrance Alliance,
he wrote. The first would have violated its commitment to neutral-
ity and the second “would have severely limited our faculty’s free-
dom to research and teach what they want, how they want”

ith strong support from boards, many colleges and

universities took pains to turn the anger over the

Israel-Hamas conflict into teachable moments.
Diermeier, a former provost at the University of Chicago, took
pride in noting that both the Israeli ambassador to the United
States and the former prime minister of the Palestinian Authority

“You don’t have to allow your institution to be used as a battlefield. You have to
establish ground rules and have policies in place. It’s not necessarily the board’s
job to set those policies, but to ask how good and how strong those policies are."

.
)
*
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spoke to an international relations class one day apart
last March.

The University of San Diego (USD) held almost
weekly teach-ins on the Middle East conflict. In May
students, faculty, and staff held a “requiem” and “die-in”
that included prayers for all victims. It culminated with
Palestinian supporters’ marching to President James T.
Harris III's office and presenting Harris with a petition to
divest from supporting Israel’s economy in any way and
to end a study abroad program in Israel.

Harris, who had attended the requiem at the pro-
testers’ invitation, said, “I think our students have set
a positive standard of how to have civil conversations
and dialogue”

His board chair agreed. “We have been able to
maintain a very peaceful and calm campus,’ said
Thomas Mulvaney, a graduate of USD’s law school.

“What we are about is providing an education so
that after the students leave the institution, they can
lead productive and meaningful lives. We want to make
sure the classes keep going and that are our students
are feeling safe;” said Mulvaney, who enlisted in the
Marines after high school and served in Vietnam and
later in college sided with the war protesters.

“We're not a Columbia or a UC Berkeley. Jim has
the complete, 100 percent backing of the board. Our
job is to support the President and his team to make
sure we can maintain a peaceful and orderly situation,’
he said.

“The world seems to be a more polarized place
than it has been in recent times. We’re very cognizant
of what’s going on and we will take immediate steps
if something seems to be going awry, Mulvaney said.
“But it’s Jim’s job to maintain the order on campus and
make sure that people can speak freely”

“You don't have to allow your institution to be used
as a battlefield,” said Elon’s Lambert. “You have to estab-
lish ground rules and have policies in place. It’s not nec-
essarily the board’s job to set those policies, but to ask
how good and how strong those policies are”

I he American Association of University
Professors has condemned what it calls a
“crack down on peaceful campus protest,”
which it contends is an assault on academic freedom.
Without singling out institutions, it said that “college
and university administrations have hastily enacted
overly restrictive policies dealing with the rights to
assemble and protest on campus. These policies,

which go beyond reasonable time, place, and manner
restrictions, impose severe limits on speech and
assembly that discourage or shut down freedom of
expression.”

Assumption University President Gregory S.
Weiner wrote a blunt op-ed for the Wall Street Journal
last December that argued non-elite colleges such as
his are doing a better job of teaching students to be
open-minded and “grapple with difficult moral and
political questions that can’'t be reduced to slogans”
His column was headlined, “A Haven from the Ivy
League’s Madness.”

“If we drop students into the middle of the most
boiling, hot, contentious events and say, ‘Now you
need to figure out how to how to disagree construc-
tively, were setting them and ourselves up for failure;
said Weiner, a politics professor who in 2022 became
the first Jewish president of a Catholic college in the
United States.

“I think one of the things our board has done
well is having a good, clear sense of the institution’s
mission,” he said. While the fiduciary responsibility
of trustees “is certainly significantly financial, it’s ulti-
mately about holding the mission of the institution in
trust. And when institutions of higher education drift
away from education, I think they’re just not prepared
for controversy”

Christopher Connell is a veteran higher education writer based in
Washington, D.C.
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Colleges and universities are facing
unprecedented challenges today. How can
boards best navigate these turbulent times
and find new opportunities amid the chaos?

n his 2023 book, Whatever It Is, I'm Against It, published by Harvard

University Press, Brian Rosenberg, president emeritus of Macalester Col-

lege, writes about the intense resistance to change in higher education.

He sees this resistance stemming from a number of factors, including

incentive structures, disciplinary boundaries, faculty tenure, shared gov-
ernance traditions, and institutional rankings, among others. In a more recent
essay in the Chronicle of Higher Education, he describes college leadership as
“impossible” because presidents “face unreasonable demands and intolerable
critics” No doubt, board members and presidents can identify with Rosen-
berg’s analysis, but they do not have the luxury of accepting it as a given going
forward. The fact is that America’s colleges and universities are facing—and
must respond to—a perfect storm of disruptions that threaten their very exis-
tence. Those disruptions include the following:

m Significant campus unrest from the Israel-Hamas conflict in Gaza;

m A projected 15 to 20 percent drop in enrollments by next year;

® An unsustainable and costly instructional model;

u Crippling student debt resulting from high costs;

m Growing societal concerns about the return on investment in higher
education;

m Lingering impacts of the COVID-19 pandemic;

m Attacks on diversity, equity, and inclusion (DEI) policies; and

m The emergence of artificial intelligence (AI).

These challenges will negatively impact virtually every college and univer-
sity in some way. The good news is that, at the same time, significant opportu-
nities are also on the horizon for institutions that have the vision and courage
to pursue them. Al and new adult education markets, for instance, present a
myriad of promising and valuable prospects.

Yet capitalizing on such opportunities means that institutions, despite their
penchant for clinging to the status quo, will have to transform themselves on
an unprecedented scale. This article outlines the difficult questions boards
need to ask themselves in order to help their institutions effectively respond
to the existential challenges and expanding opportunities that now surround
them and will continue to emerge in the future.

Times

BY JOSEPH E. (TIM) GILMOUR

AGB.ORG 2026 ACADEMIC FREEDOM, FREE SPEECH, AND BOARD INDEPENDENCE COMPENDIUM TRUSTEESHIP 55



THE ROLE OF COLLEGE AND UNIVERSITY BOARDS IN TURBULENT TIMES

The Questions

Are the roles of our board and president, as
currently defined, up to meeting the historical
challenges our institution faces?

Recent issues of Trusteeship have enumerated many of the
specific issues facing higher education, but little has been
published about the need for governing boards to play a more
significant role in helping their institutions navigate the rough
waters and the perhaps even stronger turbulence ahead. The
current governance model for college and university boards
and presidents evolved during times of growth and stability.
In today’s disruptive climate, more effective governance and
leadership are needed, requiring enhanced and more active
roles for both the board and the president. Key elements of
this more effective approach include the following.

A more assertive board role in strategic planning. Boards
must take a stronger hand in ensuring that the strategic plan-
ning process led by the president brings about genuine trans-
formation. Most institutional strategic plans produced today
call for modest change and do not adequately provide for the
execution of these changes. Given the existential challenges
facing most institutions, boards cannot allow planning and
implementation of this caliber to continue.

Boards can address this shortcoming by setting higher
expectations for their institution’s strategic plans, asking their
presidents hard questions about those plans and expecting at
least annual progress reports on implementation and impact
on institutional performance. The central questions a board
should be asking include: Do we have a plan that addresses the
central issues facing our institution; does it provide a realistic
plan for implementation; and is it having the desired impact on
institutional performance? The kinds of issues board members
should expect to see addressed are how their institution plans
to remain financially viable and how it will address both the
opportunities and threats of Al To be effective in this role,
board members will have to read the strategic plans critically
and stay abreast of the issues confronting higher education.

Selected board members should serve on strategic plan-
ning committees and subcommittees to keep the board
informed about how well the process is working and to
guide the development of strategies where appropri-
ate. Finally, for strategic plans that are truly transformative,
board members should be prepared to help their presidents
advocate internally and externally for the directions set in
them.
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Asignificantly reframed presiden-
tial role and mindset. Presidents
must adopt a new mindset in order

to operate more effectively now and
in the future. Most sitting presidents
have emerged from a higher education
culture in which change is intensely
resisted. All too often, their mindset
about their capacity to bring change is
severely constrained as a result of this
experience. As institutions become
more challenged by the disruptions
discussed earlier, this constrained
thinking must change. Presidents
must be able to bring hope to their
institutions and enlist their commu-
nities in the pursuit of a shared and
transformative vision. To achieve this
shared vision, they will also need to be
able to craft a strategy and a plan for

implementation that enables everyone
to participate in its achievement. And
to this new set of expectations, presidents will have to bring a
remarkable set of personal qualities: courage, humility, empa-
thy, and an absolute determination to successfully navigate
their institution through these disruptive times.

Unfortunately, leaders with these capacities are in short
supply and it will fall to institutional boards to relent-
lessly seek and develop such leaders. Boards will also
need to provide their presidents the professional development
support and the agency they need to assume and fulfill these
new responsibilities. These higher expectations should be
memorialized in a position description shaped jointly by the
board and the president with input from representatives of the
faculty, staff, students, and alumni.

Rigorous assessment of the board’s and the president’s
performance. This assessment should gauge their capac-
ity to operate under this new paradigm and address any
areas that need improvement. A good place to start are the
assessment processes and consulting services offered by the
Association of Governing Boards. These assessments should
occur annually, or more frequently if needed, and should be
substantive, supportive, empowering, and hold the president
fully accountable. In most cases, the president will need help
in addressing the issues coming out of their assessments.
Sometimes this help can come from a board member, but in
many cases, it will need to come from an executive coach.
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Do we have sound strategies in place for changing
our institutional board cultures?

Transformational change must start with a reconsideration of the
current roles and responsibilities of the board, the president, and
the faculty, which should include revisiting the shared governance
concept defined in the American Association of University Pro-
fessors (AAUP)’s 1966 Statement on Government of Colleges and
Universities.” In a nutshell, the statement said that, through shared
governance, the faculty should have decisional authority in aca-
demic and faculty personnel matters and a consultative role in all
others. This division of labor, over the years, has become blurred
and allowed the faculty at many institutions to de facto expand
their authority, successfully resist change, and block much needed
institutional evolution.

Boards need to revisit shared governance practice at their institu-
tions, restoring that practice to the scope defined in the 1966 AAUP
statement. At the same time, they should press their presidents to
place a high priority on the implementation of a change management
approach—Kotter’s or something similar—to bring a significant
proportion of faculty, staff, and students into meaningful involve-
ment in the transformation of the institution. If this is done correctly,
community members will be afforded meaningful opportunities to
participate in shaping the transformation of their institution, par-
ticularly in areas directly related to roles they are likely to play in the
future. Moving to this more participative approach will require robust
change management practice and constant board support.
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Presidents must be able to bring hope
to their institutions and enlist their
communities in the pursuit of a shared
and transformative vision.

Do we have an effective process
in place for leading and navigating the
transformation of the institution?

Effective management of the disruptive forces bearing down on
most higher education institutions requires the adoption and
relentless execution of a transformation-process model. Few insti-
tutions have such a model, and even fewer come close to making
the most of the one they have.

Boards and presidents might want to consider using the
eight-step change model developed by John P. Kotter, a profes-
sor at Harvard Business School and change expert. While, most
often, for-profit companies outside of higher education have
used this model, it is also quite applicable to higher education
institutions.

In a Harvard Business Review article, Kotter explains that the
purpose of the model is to increase an organization’s “strategic
agility—the ability to capitalize on opportunities and dodge threats
with speed and assurance.? He holds that the process “should be
viewed as a dynamic force that constantly seeks opportunities,
identifies initiatives that capitalize on them, and completes these
initiatives swiftly and efficiently

He recommends that a broadly representative “Guiding Coali-
tion,” chaired or co-chaired by the president, should lead the ongo-
ing transformation effort. At most institutions, one or two board
members should join the coalition. The coalition should have
significant authority to determine the direction of the transforma-
tion as well as to commission ad hoc teams to undertake strategic
initiatives for its achievement, track the implementation, of the
initiatives, and assess their impact on institutional performance. A
key byproduct of this approach is widespread participation in the
leadership and understanding of the institution’s transformation
strategy.

The Guiding Coalition should operate separately from the
institution’s traditional hierarchy, including the standing com-
mittee structure, to reduce the resistance to change that often
comes from those quarters and to foster greater innovation and
creativity. Kotter calls such an approach the “Two Systems, One
Organization” strategy. The two systems are the traditional hier-
archy and a network that includes the Guiding Coalition and the
ad hoc strategic initiative teams it oversees.
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Effective management of the disruptive forces
bearing down on most higher education
institutions requires the adoption and
relentless execution of a transformation-
process model. Few institutions have such a
model, and even fewer come close to making
the most of the one they have.

One key to the success of this “Two Systems, One
Organization” strategy is robust and regular commu-
nication between all elements of the coalition network
and the institutional hierarchy. Cross appointments
between the systems, with the expectation that those
holding these appointments will keep colleagues in
both systems informed of actions in the other system,
can significantly enhance that communication. An
example of this communication might be where an
information technology staff member is appointed to
a strategic initiative team to select and install an Al-
powered course development tool to help faculty cut
course development time. Other team members might
be drawn from academic administration, the colleges,
several academic departments, the registrar’s office,
and the faculty curriculum committee. As the team’s
work progresses, team members from I'T would be
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expected to inform members of their division of the
work their initiative team was doing and carry back to
the initiative team any guidance they might have for
the team’s work.

Another key to success is the consistent use of the
new planning and design tools that facilitate team
collaboration, and creative and innovative thinking.
Examples of these tools include facilitated design
thinking to brainstorm and refine innovative strategies
for achieving the vision; templates for organizing team
work on strategy implementation; rapid innovation
design tools; and Business Model Canvas to analyze
the market and financial viability of program proposals
emerging from the planning process.

Finally, the transformation process demands a well-
orchestrated approach to implementing the strategic
initiatives. If there is a critical failure point in higher
education, it is in implementation of change. To avoid
failure, presidents need to insist that the key implemen-
tation elements for each initiative: a clear strategy, strong
and capable leadership, adequate human and financial
resources, a supportive organizational culture, and the
measurement and analytical tools to gauge progress
and impact on performance are in place and carefully
orchestrated to ensure a successful implementation.

Do our presidents and other senior
leaders communicate effectively with the
campus community about the institution’s
challenges and future?

Boards and presidents have historically avoided can-
did discussions about their institution’s challenges to
prevent fear and upheaval among various constituen-
cies both internal and external. That has kept import-
ant stakeholders in the dark about the institution’s
future, often leading to negative reactions to change.
Establishing a regular, transparent, and optimistic dia-
logue with members of the campus community about
the challenges and opportunities the institution faces
and involving those community members in initia-
tives to address them is essential for gaining support
for cultural change.

Communication should involve more active listen-
ing, personal presence, and storytelling. The president,
their leadership team, and board leaders should meet
with units and listen first to their thoughts before shar-
ing their perspectives.
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Are we preparing constituencies to
performin aradically altered future?

Boards must insist on the improvement of their institu-
tion’s processes for the recruitment, retention, and care of
faculty and staff members, ensuring that they are able to
perform the various new roles that will emerge as tech-
nology advances and other aspects of the higher educa-
tion landscape rapidly change.

Moreover, once they hire, far too many institu-
tions fall woefully short in their incentive, professional
development, employee support, compensation, and
advancement programs. Colleges and universities must
place a high priority on correcting these shortcomings to
have an engaged and highly capable workforce that can
ensure their success through both the challenges and the
opportunities.

A vital adjunct to a stronger human resources practice
is clear and regular communication from the board and
the president to faculty and staff members that they will
do everything possible to keep them safe, engaged, and
employed if they are willing to participate actively in the
transformation of their institutions.

Even so, it is unfortunately likely in these difficult
times that some employees will have to be laid off or
separated from the institution. In these cases, the insti-
tutional leadership should do everything in its power
to minimize such personnel actions and to treat those
who must be separated with the utmost care, com-
passion, and generosity. Aside from the fact that this
approach is the right way to do things, institutional
leaders must remember that a large segment of the
employee population will learn how these employees
are treated and assume that the institution would treat
them in the same way if further reductions become
necessary.

Is our institution’s economic model
sustainable?

Many of the challenges that institutions are grappling with
are financial, so boards and presidents must understand
their institution’s economic model and regularly assess

its sustainability. Those assessments must inform institu-
tional strategies and decision-making in order to prevent
financial precarity and distress, such as the recent sudden
closings of a number of colleges and universities around
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the country. Tools are available to help with this evalua-
tion, and the National Association of College and Univer-
sity Business Officers Economic Models Project is a good
resource on how to build a sustainable financial strategy.

Conclusion

In conclusion, boards and presidents must reconceive
and significantly strengthen their roles to be effective in
these highly disruptive times. Current governance and
leadership norms are inadequate for today’s challenges.
Boards must fully exercise their authority and set much
higher performance expectations for themselves and
the institutions and presidents they oversee. While the
structure of the boards and the frequency with which
they meet may not need to change, their members must
get to know each other better through retreats and time
set aside for socialization. They also must set higher
standards for member preparation for board meetings.
With these changes, boards will much more likely

have the knowledge and substantive give and take that
characterizes the best boards.

Presidents must take a much stronger hand in the defi-
nition and realization of their institution’s strategic direc-
tions. In these turbulent times, each should pursue their
role as a calling and find fulfillment in providing effective
and participative leadership to their institutions. With the
assistance of their boards, they should also seriously pur-
sue personal and professional development opportunities
that allow them to become effective leaders who have the
courage, empathy, drive, and tools to make a genuine dif-
ference at their institutions.

Boards and presidents with that level of commitment
have a distinct opportunity to play a major part in trans-
forming higher education and ensuring the brightest pos-
sible future for it.

Joseph E. (Tim) Gilmour, PhD, is president emeritus of Wilkes
University. Email: jeg@strategicinitiatives.com.
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Toward a More Perfect Silence or
a More Perfect Union? sy joHN SILVANUS WILSON JR.

IN LATE 2016, while presiding at Morehouse College, | was

one of more than 200 presidents who signed a letter addressed But it is not permissible that
to President-elect Trump.* The sociopolitical climate was the authors of devastation
explosive, and we expressed concern that many people on and should also be innocent.
around our campuses felt vulnerable to the expected increases It is the innocence which
in “harassment, hate and acts of violence.” We were worried that constitutes the crime.

his words and communication style were setting a virulent tone.

Our gesture was neither confrontational nor atypical. We
simply invited the incoming president to prioritize and affirm
“the core values of our democratic nation: human decency, equal
rights, freedom of expression, and freedom from discrimination.”
We signed the letter believing that our campuses and our nation shared those ideals, even if
we sometimes evinced an uncertain institutional commitment to epitomizing them.

James Baldwin
The Fire Next Time

(1963)
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Education,
and Beyond

More personally, I signed with a firm belief in the equality imper-

ative that gives the Declaration of Independence its north star power.

Our founding documents collectively commission us all to complete
the process of becoming a pluralistic democracy, the sole contex-
tual requirement for perfecting the union of humankind. I signed
because our progress remains slow, our work remains vast, and our
college campuses remain both obligated and able to do much more
to help realize the loftiest of America’s proclaimed aspirations.

In the nine years since we sent that invitation, higher education
has experienced significant climate change. Several developments
have made it unlikely that campus leaders will repeat such out-
spokenness.? The steady rise in political polarization has seemed
to loosen America’s collective embrace of democratic norms and
values.? Only inattentive campus leaders can have overlooked the
clearly negative views—symptomatic of a deepening, general mis-
trust of American institutions—that many policymakers and the
public now have of higher education.*
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As the volatility has intensified, numerous state officials
have taken aim and sought to reconstruct their public
campuses. Between January 2021 and the end of September
2024, nearly half the states enacted educational gag orders
and made a variety of other moves designed to constrain and
control campus life.> Driven more by political than educational
motives, state officials have made efforts to restrict speech,
shrink or terminate tenure, and shut down offices designed
to ensure that campuses become more diverse, equitable, and
inclusive. Given the controversy-laden news cycles, few who
work in higher ed seemed shocked when a June 2024 Gallup
poll revealed that 68 percent of adults think higher education
is headed in the wrong direction.® And of the 32 percent who
had little or no confidence in higher education, 41 percent
pointed to the perceived prevalence of campus-based political
agendas, presumably carried out by various administrators and
faculty members.
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TAKEAWAYS

m Given the polycrisis facing us nationally
and globally, many campuses, seeking
immunization from controversy, have
eagerly treated their new or strengthened
institutional neutrality policies like a
vaccine. But the worst thing presidents
and boards can do, in their push to be
perceived as wearing the noble garb of
bystandership, is to assume outcome-
agnostic mindsets concerning the fate of
America and the world.

The 1967 Kalven Principles have had a
well-deserved, enduring influence on
American higher education; however, John
Hope Franklin—the preeminent historian
and the last surviving member of the
original Kalven committee—once offered
aclear and timeless example of how

the world’s strife can trigger the Kalven
committee’s exception clause, which must
then compel institutions to shift from
silence to voice.

Looking back, the norm in American
higher education has been institutional
silence in the face of human devastation.
Yet, only two kinds of campuses in
American history—the three abolitionist
colleges and the Historically Black
Colleges and Universities—succeeded in
proudly operating as examples of how to
counterbalance the normalized ethical
failures of other campuses.

What preceded affirmative action in
higher education was not meritocratic
race-neutral admissions, but the kind

of race-conscious decision-making in
college admissions that helped segregate
Americans on and beyond our campuses.
The effort to remedy that protracted
multifaceted segregation should be called
“corrective race-conscious admissions,”
which the U.S. Supreme Court abandoned
in 2023. It is absurd to think American
higher education can spend 333 years
systemically using race-consciousness

to exclude people (1636-1969) and then
correct it all by spending a mere 54

years tactically using it to include those
previously excluded (1969-2023).

In and beyond 2025, the most important
decision campus presidents and boards
will make is whether and how to ensure
that their institution will use their campus
cultures, curricula, and communications
to perfect their silence, institutionally, or
perfect our union, nationally.

Yet the substantial volatility roiling
higher education since 2016 was not
enough to push leaders toward the kind of
viral silence that began infecting campuses
in the spring and summer of 2024.

Initially, it was unsurprising when,
amid the thickening haze of warfare and
tensions erupting in Gaza in October
2023, many higher education leaders
thought it wise to generate official state-
ments. Like our 2016 letter, that was
customary. For instance, when George
Floyd was murdered in 2020, numerous
presidents released statements to assert
or clarify an institutional posture on
racial injustice.” And in June 2023, when
the U.S. Supreme Court abandoned
race-conscious decision-making in col-
lege admissions, many leaders publicly
affirmed their commitment to pluralism.
But unlike in those instances and myriad
others before, when they released state-
ments about the Israeli-Palestinian con-
flict, things got complicated.

Predictably, the statements had several
objectives, including to console campus
subcommunities; satisfy philanthropic
allies; and clarify institutional ideals, goals,
and policies. Although the net effect of
those statements varied, few elevated their
concerned stakeholders toward detectable
campus harmony and understanding.
Instead, the discord often worsened, typ-
ically with presidents in reactive, rather
than proactive postures.

But as uncertain as the general higher
education climate was steadily becoming,
it was still striking when it all escalated in
2024 and led to the high-visibility pres-
idential departures of Elizabeth Magill
from the University of Pennsylvania,
Claudine Gay from Harvard University,
and later, Minouche Shafik from Colum-
bia University.

One could conclude that Gay, Magill,
and Shafik lost their presidencies because
the national spotlight of congressional
hearings exposed their perceived non-
neutrality about the Middle East conflict.
But that simple judgment blurs too many
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complexities. Whatever convergence of
forces drove each departure, however, it is
safe to conclude that the American college
presidency experienced a chill, which was
only expected to worsen as the country
approached its most high-stakes national
election ever in the fall of 2024.

So, it was somewhat foreseeable when,
in preparation for the 202425 academic
year, countless campus leaders quietly or
openly moved to affirm, reaffirm, or refine
a posture of institutional neutrality.® Free-
speech and academic-freedom associa-
tions, among others, have tried to broaden
the movement by urging more college
presidents to embrace neutrality.’ In addi-
tion, as of early 2025, each of the trend-
setting campuses, known as the “Ivy-Plus
colleges” (the eight Ivy League campuses,
plus the University of Chicago (Chicago),
Duke University, the Massachusetts Insti-
tute of Technology (MIT), and Stanford
University), had either adopted, or been
pressured by stakeholders to adopt, some
version of the Kalven Principles. Many
leaders believe that by perfecting their
silence, they can bolster their presidency,
while blunting or avoiding campus contro-
versy and unrest.

Yet, this is nothing new. Since a pri-
mary benefit of neutrality is perceived
innocence, there are clear indications that
its roots in higher education run deeper
than most stakeholders realize. In their
attempts to truly understand those roots,
many observers tend to view the past
from short range, as if from a balcony. But
the gaze back from a higher perch, call
it “a mountaintop,” is more illuminating.
And it reveals the sheer folly, or perhaps
the heresy, of a conscience-free curation
of institutional neutrality, innocence,
and silence in the face of today’s starkest
inhumanities.

Combined, both vantage points—the
balcony and the mountaintop—can pro-
vide current and future campus leaders
and board members with navigational les-
sons for how best to consider institutional
silence versus institutional voice.
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Ultimately, by centralizing and valorizing academic
freedom, the Kalven Committee insisted that, even
as institutions struggle, they must maintain a
silent detachment regarding how the world’s great
controversies are debated on campuses.

From the Balcony:

The 1967 Kalven Report

The way many campus leaders today view institutional neutrality
can be traced to a report published decades ago: the University of
Chicago’s 1967 Kalven Report—named for Harry Kalven, the law
professor who chaired the effort.!® Kalven and six other faculty
members were charged by Chicago’s president, George W. Beadle,
to prepare “a statement on the University’s role in political and
social action” amid widespread student protests and nationwide
angst over the Vietnam War.

At its best, the report underscores an inarguable truth: “A uni-
versity has a great and unique role to play in fostering the develop-
ment of social and political values in a society” It also acknowledges
that, “by design and effect,” when a good university “creates discon-
tent with the existing arrangements and proposes new ones . . . it
will be upsetting” By pointing to the nature of higher education as
an arena for the often very difficult process of sifting and winnow-
ing old and new meaning, the Kalven Committee recognized that
disagreement, controversy, and debate are not unusual. Educational
environments, while communities of care and growth, can generate
both the light of truth and the heat of conflict.

Ultimately, by centralizing and valorizing academic freedom,
the Kalven Committee insisted that, even as institutions struggle,
they must maintain a silent detachment regarding how the world’s
great controversies are debated on campuses. The report specifi-
cally concludes that any public statements should be left to faculty
members and other individuals at the institution with interests or
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expertise, that “the university is the home and sponsor of critics; it
is not itself the critic” As if to emphasize the point, it elaborates, a
university community “cannot take collective action on the issues
of the day without endangering the conditions for its existence
and effectiveness”

But the Kalven Committee members also left an empty chair
where anomalous circumstances might sit and warrant institutional
adjustment. They set a different tone toward the end of their report
by acknowledging, “From time to time, instances will arise in which
the society, or segments of it, threaten the very mission of the uni-
versity and its values of free inquiry. In such a crisis, it becomes the
obligation of the university as an institution to oppose such mea-
sures and actively to defend its interests and its values”

Unfortunately, the committee’s brief report offers no meaning-
ful guidance about what “matters of large principal” should com-
pel an institution to surrender its neutrality and instead raise its
institutional voice. It generally leaves that up to individual univer-
sity leaders and boards. In fact, the only specific guidance on that
issue came from a lone member of the original Kalven Committee
roughly 40 years after the report was issued in 1967.

In early 2007, the University of Chicago campus community
was embroiled in a bitter debate about whether its leaders should
divest its endowment holdings in Darfur, a region of western
Sudan. Many insisted that the logic behind divestment seemed
straightforward. More than 400,000 people had been slaughtered
in what the United Nations, Congress, and many leaders and
observers worldwide convincingly referred to as a clear case of
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“I am of the opinion that
the desperate situation
in Darfur is so tragic

genocide. And because the activists cared
very deeply about the sound of their insti-
tution’s moral voice, the harmony of the
endowment’s moral voice mattered.

Many other campuses were having the
same intense divestment debates, but the
situation in Chicago was especially import-
ant as, by then, the terms of those debates
were largely drawn from the oft-quoted
Kalven Report. Thus, Chicago’s conclusion
about the matter was symbolically import-
ant. The debates generally boiled down to
determining which acts or events should
be viewed as stark enough to trigger the report’s exception clause.
Were Chicago’s ties to Sudan among the “paramount social values”
the report cited but didn’t define? Was their endowment’s connec-
tion to genocide compelling enough to exchange its habitual silent
neutrality in favor of actions and statements? The activists believed
ending Chicago’s neutrality would neither become a slippery slope
provoking more institutional statements nor chill the academic
freedom of those who might disagree. It was a clear tipping point.

Yet, since Chicago’s leadership had seemed so inflexible, the
activists sought advice. Back in 1967, the chair of the university’s
history department, John Hope Franklin, was the only African
American member to serve on the original Kalven Committee,
and by 2007, also the only committee member still alive. Franklin
had left Chicago in 1982 and was living in North Carolina, having
retired as a faculty member at Duke University in 1992.

Given the stakes, the aid of Franklin seemed ideal: an esteemed
coauthor of a seminal report reappears to provide clear and com-
pelling guidance on how best to decipher its most important,
yet ambiguous sequence. What could be better than a clarifying
interpretation of original intent from one of the document’s key
framers? It represented a very rare circumstance where campus
judiciaries could benefit from an authoritative and, presumably,
debate-settling voice.

And when called, Franklin chose to remain neither neutral nor
silent. He agreed that the genocide in Darfur indeed represented
what the report called “an extraordinary instance;” and “a matter
of large principle” He released a statement saying, in part, “I am of
the opinion that the desperate situation in Darfur is so tragic that
it qualifies as the exceptional instance where I have no difficulty
in concluding that divestment is consistent with the core values of
our report and the mission of the University”!!

The net result? Sixty-one institutions of higher education
divested in Sudan because of the Darfur atrocity, including many
peers of the University of Chicago, such as Columbia, MIT,
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that it qualifies as the
exceptional instance
where I have no difficulty
in concluding that
divestment is consistent
with the core values of our
report and the mission of
the University.”
—John Hope Franklin

Yale, Harvard, and Stanford.'? Yet, even
with the venerable John Hope Franklin
providing a precise elucidation of the
Kalven Committee’s motivating purposes,
the Chicago board of trustees defiantly
rejected the poignant clamor for divest-
ment. Despite striking many people as
insufficiently moved by the inhumanity in
Darfur, it chose to deepen the university’s
institutional neutrality and silence.

In general, what happened at the Univer-
sity of Chicago mirrored the dramatic ten-
sions that have regularly occurred in higher
education. Demonstrations against the Vietnam war erupted on
more than 1,300 campuses in the 1960s; at least 500 college and
high school campuses protested the genocide in Darfur in the early
2000s, and 100 campuses have had to grapple with sizable pro-
Palestinian protests in the past year.”® And in none of those cases
did the distance matter. For instance, Chicago’s President Beadle
felt compelled in 1967 to seek faculty counsel about the impact of
atrocities more than 8,300 miles away in Vietnam. Forty years later,
the campus was similarly embroiled in an intense debate about an
off-campus horror happening nearly 7,000 miles away in Darfur.
More recently, a pro-Palestine encampment was set up on the
quad near Chicago’s Swift Hall because many were intolerant of
lives being taken almost 6,200 miles away in Gaza.'*

Even as the violence crept closer to American shores, one
theme was unmistakable: Wherever the inhumanity unfolded—
Vietnam, Darfur, Gaza, or elsewhere—student and faculty pro-
testors saw blood on their own hands. They concluded that their
institution, while boastful about being a force for good in the
world, was essentially endorsing, if not cosponsoring, some of the
world’s most negative features, as well. Most important, in no case
was there meaningful evidence that any of the protestors even
casually saw their institution as somehow neutral with respect to
the stark and cruel instances of inhumanity.

Yet the balcony view provides only a snapshot of recent his-
tory. What might be gleaned from a longer-range view? In the
face of earlier patterns of inhumanity, how did campus leadership
respond? Were they, too, concerned about perfecting their institu-
tional neutrality, innocence, and silence?

From the Mountaintop:

Perceived Neutrality Before Kalven

The mountaintop view provokes a more sobering perspective
on institutional conduct. Unlike the balcony view, the observable
wrongdoing is not thousands of miles away and contained; it is
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nearby and scaled. And the quest for neutrality, innocence, and
silence developed not as much when each campus was founded, as
it did over time, led by those preferring a nobler institutional legacy.

In America, the posture of early colleges and universities was
determined by what preceded the emergence of higher education.
In the century before Harvard was established in 1636, the Euro-
pean arrival had already triggered surges of warfare, disease, and
famine, which reduced the Indigenous population in the Ameri-
cas from roughly 60 million to six million."”® As higher education
began to take shape, European settlers pushed west, seized land,
provoked tribal conflicts, and forced the Indigenous peoples into
territories and onto reservations. Simultane-
ously, in a nearby parallel universe of human
suffering, the brutal enslavement of more
than 10 million African Americans was well
underway—and to quash their aspirations, all
educational pursuits by enslaved Americans
were deemed unlawful.*®

Thus, as higher education expanded from
one institution in 1636 to 381 institutions by
1860, the relatively youthful campuses were
emerging in a world already largely defined
and shaped by the scaled dispossession, erad-
ication, and exploitation of othered human
beings.”” The human devastation remains as
difficult to calculate as it has been to face.

That contextualizes why the earliest insti-
tutions were so xenophobic. For instance,
Alexander Lucius Twilight graduated from Middlebury College in
1823, becoming the first African American to do so. Institutional
neutrality did not postpone that breakthrough. Those campuses that
could have enrolled Twilight and other African Americans were far
from neutral on the question of race. And for most of their existence,
nor have such institutions been neutral about gender, religion, sexual
preference, or any of the other categories still driving the artificial
hierarchization of humankind.

Based on their undiversified enrollments, culture, and curricula,
nearly all of the earliest campuses essentially advanced humanity’s
tribalization rather than its harmonization. And that is espe-
cially surprising since most were originally designed to produce a
learned ministry, equipping enrollees with a “Christian” construc-
tion of reality. That factor alone enfeebles the logic of institutional
and individual indifference in the face of human suffering. In fact,
one would expect the opposite—that is, the early institutions and
their graduates should have coveted reputational distinction for
having clear moral voices. After all, their surrounding environment
was rife with conditions in need of such voices.
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For centuries, because the cultivation of institutional neutrality,
innocence, and silence was the norm in American higher educa-
tion, the narrative histories of most campuses became an ethical
blur. We knew their leaders were too reflective of the mindsets
behind the scaled wrongdoing to be corrective of them. We knew
they never intended to equip students with the moral clarity to
rally a scaled objection to stark inhumanity. But many of the details
remained unclear . . . until 2003. That is when a fresh clarification
of early higher education’s general posture toward wrongdoing
was stimulated by remarkable developments at Brown University.
What happened there was powerful enough to trigger what one
might call a long-delayed, widespread embrace
of “veritas”

Just as she began an 11-year term, Ruth
J. Simmons faced an immediate challenge
powerful enough to define her presidency,
for good or ill. After examining higher edu-
cation and the slave economy, Harvard Law
School’s Charles Ogletree included Brown
University among the institutions targeted in a
reparations lawsuit. At the time, Brown’s past
involvement with slavery was opaque to Sim-
mons and many others in her campus commu-
nity. Yet she neither ignored nor minimized
the controversy, perhaps by seeing it as too
sour a note upon which to launch her tenure
as the first African American woman to lead
an Ivy League institution. Instead, she unblink-
ingly faced the challenge by appointing several faculty members to
serve on what became known as the Steering Committee on Slav-
ery and Justice. Simmons charged them to both “examine the uni-
versity’s historical entanglement with slavery, thereafter reporting
the findings “openly and truthfully,” and “to organize academic
events and activities that might help the nation and the Brown
community think deeply, seriously, and rigorously about the ques-
tions raised by the national debate over reparations for slavery'®

In October 2006, Brown released an atypically candid report,
Slavery and Justice, that revealed its extensive ties to the slave
economy via the Rhode Island slave trade and demonstrated that
early campus leaders were far from neutral regarding America’s
inhumanity.”® It opened a new dimension of Brown’s past, compel-
ling the institution to revise its official history to honor the truth.
The response also included academic initiatives, campus memori-
als, curricular adjustments, and stronger relationships with Histor-
ically Black Colleges and Universities (HBCUs).

But even as the report stimulated meaningful change on the
Brown campus, its impact across higher education was more
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consequential. Finally abandoning neutrality, silence, and inno-
cence, scores of colleges and universities launched similar efforts
to probe and disclose their past ties with human enslavement and
systemic racism. Among the discoveries and confessions: multi-
ple Harvard presidents had owned enslaved Americans, enslaved
employees outnumbered students at the University of Virginia
(UVA), and enslaved people were sold at auctions held outside
of the president’s home on Princeton’s campus.?® On countless
campuses, however, curricular materials and offerings had been
molded to justify and sugarcoat all of the wrongdoing. The volu-
minous evidence of collegiate complicity drove MIT historian
Craig Steven Wilder to conclude that, “The academy never stood
apart from American slavery—in fact, it stood beside church and
state as the third pillar of a civilization built on bondage*

UVA’s response was poignant. Even before releasing an official
report in 2018, its leaders began convening all Virginia institutions
grappling with their past ties to human enslavement.” By 2015,
their effort expanded into a formal consortium of National Uni-
versities Studying Slavery (USS). By late 2024, USS had become
an international, multiinstitutional collaboration of 107 members
sharing best practices, guiding principles, and curricular and pro-
grammatic ideas associated with long-awaited institutional truth-
telling. And, like many other institutions, UVA decided to rewrite
the official story it had been telling the world about its past.

Collectively, the protracted, palpable silence about such his-
tories had helped cultivate untrue public perceptions of institu-
tional innocence, valor, and nobility. The discordant storylines
from a buried past were too inconvenient to revive or reference.
Why even whisper a counternarrative centralizing the propulsive
role of human enslavement, since it may one day become loud
enough to contradict the prevailing virtue-laden chronologies
of the academy’s rise? Why destabilize the dignity of Latinized
campus mottos signifying ideals like truth, light, knowledge, and
wisdom? Yet, thanks to Simmons, whereas the previous historical
narratives featured only a pride of trumpets, more recent campus
leaders have been wisely adding a cry of violins.

What UVA historian Alan Taylor said of his institution seems
generally true of many American campuses: “There is more to cele-
brate in what the University has become than in how it began’

Renouncing Institutional Neutrality:

The Abolitionist Colleges

Two noteworthy exceptions feature institutions that proudly
renounced the normalized ethical failures of their counterparts.
Before the 250-year slave economy was finally abolished, not all of
the nearly 400 colleges dotting America’s landscape were neutral
about or invested in it. Some can aptly be described as anti-slavery
campuses, meaning they supported the movement to end the
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inhumane practice, served as a stop on the underground railroad,
or generally helped to stimulate a culture of resistance. Such cam-
puses included Guilford College in North Carolina, Knox College
and Wheaton College in Illinois, and Marietta College of Ohio.
But while being an anti-slavery campus was progressive, only three
institutions, or less than 1 percent of all antebellum campuses,
matured as abolitionist colleges. There was a profound difference.

The three abolitionist colleges—Oberlin College of Ohio, Berea
College of Kentucky, and New York Central College of New York—
were distinctive because, in the middle of the 19th century, they
explicitly conducted experiments in racial egalitarianism. As human
enslavement increasingly drove the American economy, those three
institutions transcended the beliefs of the anti-slavery campuses by
becoming living examples of a world well beyond such barbarism.

Assumption University historian John Frederick Bell illumi-
nates why the abolitionist campuses were well ahead of their
time.?* For instance, in 1833, Oberlin became the first campus to
educate both White men and women. They extended that wel-
come to African Americans in 1835. By 1863, they had enrolled
more African Americans than all institutions of higher educa-
tion combined. Berea College essentially shared the trajectory-
shifting ideals of the Radical Reconstruction era. In 1866, Berea’s
leaders proudly adopted an egalitarian mindset, which helps to
explain why it became the first campus in the American South to
enroll Black and White women and men, with Black enrollment
accounting for between a half and two-thirds of the total from
1866 to 1893. New York Central’s enrollment reflected egalitarian
values, too, and it was America’s first college to hire women and
African Americans as faculty. Whenever White students departed
after becoming intolerant of the egalitarian approach, all three
successfully found others who were guided less by racial preju-
dice than by the equality imperative clearly ingrained in both the
founding documents and the Bible.

In short, those institutional leaders coveted the perfect union
described by America’s founders. They demonstrated that colleges
need not be neutral with respect to the major off-campus conflicts
and controversies but can more explicitly compose and orient
their campus communities and cultures to graduate pursuers of
the common good. Accordingly, they fashioned their campuses to
resemble the egalitarian world they wanted their graduates to help
create, believing it was all pursuant to the American dream.

But those distinct efforts to make that dream come true were
short-lived. New York Central lasted a mere 10 years before clos-
ing its doors in 1858. While Oberlin and Berea stayed alive, their
egalitarian experiments were ended by World War L. Assessing
the headwinds thwarting such equity-minded activism at and
beyond both institutions, Bell saw campus communities under
constant pressure to conform to the prevailing Jim Crow norms.
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He summarized, “The principle of preservation can outweigh the
preservation of principle’?

Renouncing Institutional Neutrality: The HBCUs
Only from the loftier mountaintop can one observe both of

the most consequential decades in HBCU history. Twenty-six
HBCUs were born in the 1860s, more than in any other decade.
They included Howard University and Morehouse College, two
exceedingly effective HBCUs as measured by the impact of their
graduates. The 1860s also saw Congress pass the 13th, 14th, and
15th Amendments, which gave African Americans and others a
pathway to enjoy new freedoms, legal protections, and the cov-
eted right to vote. Indeed, W.E.B. Du Bois would later refer to that
Reconstruction Era decade as, “the finest effort to achieve democ-
racy ... this world has ever seen” At a time when a critical mass of
HBCUs were born, the three amendments provided a firmer basis
for actualizing the nation’s equality imperative.

Interestingly, as the reversal of the Reconstruction gains ush-
ered in both Jim Crow and democracy’s further disrepair, HBCUs
and their graduates began targeting those noxious conditions for
correction. And it all culminated precisely one century after their
first momentous decade. The 1940s and 1950s were seed time for
eventually harvesting the generals and foot soldiers of an effort to
bolster American democracy. The resulting civil-rights movement
in the 1960s influenced the trajectory of American democracy
almost as powerfully as their birth decade had.

This second momentous HBCU decade featured the emergence
of the Civil Rights Act of 1964, the Voting Rights Act of 1965,
and the Fair Housing Act of 1968. Du Bois, who died in 1963, just
hours before King delivered his “I Have a Dream” speech, might
have called it a second fine effort “to achieve democracy”

But like the abolitionist campuses, the HBCUs faced problems
sustaining and updating their uniquely aggressive efforts to sur-
face America’s ideal character. While their movement successfully
triggered the steady desegregation of campuses in the 1970s, it
also diluted their captive audience of the best Black students and
faculty. Enter again the ominous principle of preservation. HBCU
leaders were forced to focus on institutional survival, largely
because America’s philanthropic community failed to provide
them with the kind of transformational investments that could
encourage federal and state governments to abandon their long-
standing posture of neglect.

Today, unlike their abolitionist and Civil Rights Era HBCU
predecessors, few institutions have the clear and confident egal-
itarian voices required to pursue a perfected union. Even if they
did, how many would boldly, or even detectably embrace that as
our shared destiny?
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Destiny Matters:

The Character of Our Perfected Union

In 1940, at age 72, W.E.B. Du Bois assessed his life as a Harvard-
bred African American academic and activist. He had lived out-
side of the world that had credentialed him, because it was too
distracted by his color to acknowledge his superior competence
and character. Du Bois understood that his lack of neutrality and
silence about that world’s hypocrisy came at a price. He was willing
to pay it, because he knew his conscience would exact a higher
price if he failed to speak truth to power.

Nonetheless, at the dawn of his eighth decade, a torn Du Bois
grappled with his own mindset and saw signs of a fundamental
flaw. In Dusk of Dawn, he critiqued the nature and meaning of his
lifelong quest for inclusion, and he wrote, “It was as though moving
on a rushing express, my main thought was as to my relations with
the other passengers on that express, and not to its rate of speed or
its destination”

Du Bois’ insight about the lunacy of finding a great seat on
a doomed train is not unlike Franklin’s timely advisory in 2007.
Indeed, outcomes matter. Yet the DuBoisian analogy is weightier
and more nuanced. It is also instructive in the context of the recent
push for institutional neutrality.

)«

As written, Du Bois” “rushing express” referred to the flow of
the Western world, led by America. But imagine the train as higher
education on a commissioned journey to actualize a pluralistic
democracy. What rate of speed has prevailed, to what degree has

it been pointed toward democracy, and how might that inform
today’s debate about neutrality-based institutional silence?

First, even if the sluggish rate of speed has been inexcusable, it
is also somewhat logical. The early institutions were nurtured in a
toxic womb—that is, they emerged and matured in a world largely
shaped by white supremacist views. That explains their original
devotion to racialized belonging and celebratory campus histories
that were often as distorted and stunted as the values they concealed.

But what of the speed and outcomes since?

After taking nearly two centuries to graduate the first African
American, another 146 years passed before higher education finally
began taking desegregation seriously. The practice of corrective
race-conscious admissions first surged in 1969 and into the 1970s,
when a significant number of traditionally segregated colleges and
universities began enrolling critical masses of African Americans
and other minoritized people, including women. The corrective
practice was then ended on June 29, 2023, when the U.S. Supreme
Court ruled against its continued use.

In hindsight, it was a breathtakingly brief experiment in
aggressively enrolling those categories of citizens largely denied
admission for the majority of higher education’s existence. But
leave aside the absurdity of thinking colleges can spend 333 years
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systemically using race-consciousness to
exclude people (1636—-1969) and then correct
it all by spending a mere 54 years tactically
using it to include those previously excluded
(1969-2023). Ignore, also, the recent work

to optimize the newly diversified campuses.
To wit, just since 2007 has a critical mass

of campuses begun to enhance educational
experiences by formally addressing inequity
and exclusion.” Similarly, scaled initiatives
to address the lack of belonging only began
in 2020. The failure to regard all those efforts
as fundamentally remedial is indicative of a
larger mindset problem.*”

The proverbial saying, “if it ain’t broke,
don't fix it;” is a polite tagline for the mindset
that has traditionally resisted such efforts,
thereby impeding those seeking to democra-
tize and humanize higher education. Perhaps
unsurprisingly, that mindset drove how race
neutrality functioned in the articulation of
the Supreme Court’s 2023 majority opinion.
With ahistorical gall, Justice Clarence Thomas
used “race neutral” as a label for the pre-1969
higher education world, as if systemic fairness
had been the longstanding norm that was then
shattered by the unwarranted hammer of race-
conscious admissions.”

The gross distortion was not overlooked.
Justice Sonia Sotomayor cautioned, “Race neutrality will entrench
racial segregation in higher education because racial inequality will
persist so long as it is ignored.” Her warning grew out of a concern
she and fellow Justice Ketanji Brown Jackson shared about how
race neutrality, real or perceived, can effectively harden a problem-
atic status quo and painfully decelerate the rate of progress.”

But the Kalven Committee’s guidance is for college presidents,
not Supreme Court justices. Especially in the context of today’s
polycrisis, expecting presidents to take formal institutional posi-
tions or release official statements regarding a random mix of
humanity’s social and political conflicts would leave them little
time to do anything else. Moreover, such statements, while chill-
ing academic freedom, would inevitably generate more heat than
light. That means, as a general practice, taking institutional posi-
tions on a variety of world affairs is both misguided and demon-
strably incompatible with what transformational presidencies
require and demand.

So, although the Kalven Committee’s overall reasoning is sound
and justifies its abiding relevance, its exception clause is precisely
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Justice Sonia Sotomayor

Justice Ketanji Brown Jackson

why and where history matters most. The
mountaintop view reveals clear warnings about
the dangers of both race neutrality and institu-
tional neutrality. And considering those warn-
ings amid today’s push to adopt Kalven-like
principles, the worst thing campus leaders can
do is assume an outcome-agnostic mindset.

For instance, it is contradictory for presi-
dents to brag about the careers, titles, wealth,
and generosity of their most consequential
alumni yet then become agnostic about the
trajectory of the troubled world that continues
to emerge on their watch. It is the equivalent
of being proud of where their graduates sit on
the western train but remaining cruelly dis-
passionate about their too often tepid or toxic
influence on the train’s speed and destination.
Minimally, presidents should view the imper-
iled fate of our democracy and planet as two
macro-destination issues that now warrant
their collective attention—and that of all cam-
pus communities.

Yet a seat mindset now dominates, as much
of higher education functions like a mill for
training and credentialing jobseekers and
wealth chasers, underscored by the corre-
sponding shift from humanities majors to the
technical disciplines. And it is telling that, for
the last half century, the findings of UCLA’s
annual nationwide survey of incoming freshmen show that the
goals for attending college have fully shifted from “developing a
meaningful philosophy of life] to “being very well-off financially”
We have experienced quite a regression of values. Sadly, institu-
tions that were once wresting places for the inquisitive are now
breeding places for the acquisitive. Today, on too many campuses,
a seat-culture is far more apparent than a destination-culture.®

And that is another reason why the character of selected past
leaders matters. As of 2025, the abolitionist colleges and HBCUs are
still the most distinctive examples of deliberate institutional citizen-
ship in American history. Embedded in the reason why is a timely
mandate. While today’s neutrality push effectively lowers or silences
presidential voices, many past leaders habitually raised their institu-
tional voices, especially in favor of pro-democracy outcomes.

The abolitionist presidents envisioned and articulated
a world beyond slavery and caste, characterized instead by
“human brotherhood” They shaped their campus communities
mindful of that grand outcome, believing it was pursuant to
America’s highest ideals.
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And many Civil Rights Era HBCU leaders shaped their campus curric-
ula, communications, culture, and character to ensure that their graduates
emerged with both a skillset for a great seat on the train and a mindset for
moving the train toward the destination of both a greater America and a
greater world. Their education equipped them with the kind of dual com-
petency that MIT Professor Otto Scharmer calls, “ego and eco conscious-
ness.? Scharmer’s indispensable ecosystem awareness is consistent with

having a destination mindset.

Both examples warrant the attention of today’s most ambitious, open-
minded, and patriotic campus leaders and boards. The abolitionist and
HBCU leaders shaped “high-definition institutions” by privileging iden-
tity over neutrality, voice over silence, courage over fear, and upstander
engagement over bystander innocence. This work will be challenging to
update, but it is required to actualize a better world.

Concerned with the rise of the corporate multiversity and the related

our need “to recenter formative aims in higher education!
In my view, that is best done by first recentering in higher
education the formative aims of America. After all, no out-

educational philosopher, Chris Higgins brilliantly stresses

730

comes seem worthier than a pluralistic democracy as desti-
nation and a more perfect union as destiny.

dangers of our increasingly “jobbified” campuses, Boston College
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Leading a college often requires a president
to deal with crises. Managing crises requires
communication with the board of trustees as
well as other stakeholders. Today, with the
variety of crises facing higher education, un-
derstanding crisis management is crucial for
both college presidents and trustees.

y husband, Donald Hart, earned a PhD in philosophy, and throughout my years in
administration was that voice that reminded me of the central purpose of higher
education—teaching and scholarship. Before we entered the academy, he served in the
Navy during the mid-1960s, which was a very difficult time to be a servicemember

in our country. When he returned from his six years of service, he brought with him
a sense of pride in having done what he was supposed to do but also a feeling of guilt in being
involved in a conflict that he had questioned before his years in Vietnam and protested in years
following that service.

Some of what he learned from the time in country was invested in those conflicting feelings, but
some of what he learned was the consequence of living for months on a “tin can” (destroyer) in the
middle of the ocean. As a sailor, he was taught if there was fire on the ship, you did not run from it,
as you might on land, you ran toward that fire.

I have learned a lot from Don about a lot of things but perhaps nothing was more important
than that concept of running toward, not away, from a fire. That perspective served as my north star
for dealing with crises on The College of New Jersey (TCN]J) campus during my years as president.

After 15 years teaching full time, I turned my attention to administration and approached the
new responsibilities as another opportunity to teach—my students became not just tuition-paying
students but other members of the higher education community as well. My job was to help faculty
understand the reality of higher education in the 21st century, to guide (and be guided by) citizen
trustees about the special qualities of the industry, to communicate clearly with political leadership
about the values and import of quality undergraduate education, and to stand up for the ideals
inherent in higher education.

Necessarily, I learned that doing this new kind of teaching was much more of a public act than
teaching in the classroom and that the moment of teaching was rarely of my choosing. Further-
more, the teaching very often happened during moments of crisis, requiring communication with
multiple audiences in high stakes situations with multiple critics eager to attack whatever message
was coming from the president’s office.

As is true for almost every president I know, these crises did not wait for me to become accli-
mated to my new responsibilities. I simply had to jump into the deep water within months of
assuming the title in 1999. A series of crises in those early months were seemingly unrelated but
came to be perceived by the public and the students as interrelated. In March 2000, a number of
troubling episodes were reported on campus—graffiti with racist and antisemitic overtones, reports
of unidentified young men walking across the quad late at night wearing black trench coats remind-
ing everyone of Eric Harris and Dylan Klebold from the Columbine shootings. In October 2000,
the Jewish Student Organization received an email threatening violence to Jews. In spring 2001, an
openly gay student reported messages to his email account that included threats to him on the basis
of his sexual orientation.
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e could never determine the relationship between or
among the episodes but clearly a new president was
being tested in the public arena, and it mattered how I
responded. While I had served as provost for six years, the voice
of a president in times of crisis, particularly when students are
frightened, is a category difference from the responsibilities and
voice of any other leader on the campus. I had to train myself
to become attentive both to the facts of each episode and to
the patterns shared by all the episodes. I could not appear to be
more attentive to one group; whether an African American, a
Jew, or non-heterosexual, students (and their parents) needed to
feel that I was concerned about her or his well-being whatever
their identity. During these early months, I honed my skills
in communicating across stakeholder groups, working closely
with the communications team but always remembering it
was my voice that the community needed to hear, not that
of a professional communications expert. Values had to be at
the center of each message, not simply concern about public
perception. Furthermore, if at all possible, trustees should hear
of crises from me before they read it in the press. I called every
single trustee (fortunately, there were only 15 trustees at to alert
them to any potential news story).
Just as it seemed we were coming out from under this cloud of
threats to our community (and communities), I was on my way to
a regularly scheduled association meeting on a beautiful fall day.

| had to train
myself to become
attentive both

to the facts of
each episode and
to the patterns

shared by all the
episodes.
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It was September 11, 2001. The details of that day are indelibly
branded in my memory. At the beginning of that day, I tried to get
my mind around the impact on our college community by trying
to assess just how many of our students, faculty, and staff could
have felt the personal impact of the attack. I enlisted all academic
and student affairs offices and the human resources professionals
to help us determine who lived in northern Jersey, who could have
had a parent, a child, a relative who had been in the Twin Towers.
Of course, the numbers were hugely speculative, but by the end of
the day, we calculated that up to 2,000 members of our community
could have lost someone (or at that time we hoped for injuries).
September 11, 2001, was a national event and it was felt all over
the country, but for those of us in the Northeast, particularly those
of us who had so many members of our community for whom the
towers were part of their backyards, the experience was deeply
personal. Students were desperate to go home, but roads were
closed, and travel was being discouraged. No one knew who or
why this devastation had occurred, and no one knew who or where
was safe. Within hours of learning that planes had crashed into
the World Trade Center, I sent an email to the senior staff telling
them to get out of their offices, to be seen and present in public on
campus. The provost and I worked as a team to keep the commu-
nity informed about institutional actions as well as memorial and
support services. This continuous communication, with the voices
of the chief academic officer and the president at the core of the
messages, stood us in good stead.
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In early October, federal officials began receiving letters laced
with anthrax. On October 18, one of the post offices nearest to the
TCN]J campus was closed because of anthrax contamination. Soon
a number of other local New Jersey post offices reported contam-
ination. These facts reinforced that the story was not a national
story, but also a local crisis. Provost Steve Briggs and I learned that
the important message to the community was similar to the one in
response to the hate-filled attacks earlier that year—that the senior
administration was aware and attentive to the most recent events,
that the members of the community (particularly the students)
were at the center of our concerns. And as in the earlier episode,
the trustees were kept informed, with the goal that they would
never read something in the press about TCN]J before they
heard from me or the assistant to the board of trustees.

Imost one year to the date of the attacks on the Twin Towers,

which happened to be Yom Kippur, a race-baiting, antisemitic,

homophobic, sexist appeared on our campus to preach his
view of the world to our students. As a public institution, TCNJ has
always been dedicated to the concept of the power of free speech
on college campuses, resisting the temptation to silence even the
most outrageous messengers. Reverend White tested those values,
and the community was up in arms that he was allowed to speak in
the center of our campus in the middle of the day. Students loudly
protested, keyed his car and afterwards faculty joined students in
complaining to me about my allowing his presence on campus. At
first, I tried to have individual conversations with each person who
contacted me. As the messages escalated in number and passion, I
decided I needed to make a public statement. I reached out to the
student newspaper, The Signal, to see if they would be open to an
op-ed. [ wrote:

Perhaps there is wide consensus on this individual, but what
about Rush Limbaugh, Al Sharpton, Winnie Mandela, Jerry
Falwell, Louis Farrakhan, Ariel Sharon, or Yasser Arafat? What
guidelines should we use in these cases? I am also confident that
The College would have substantial legal obstacles in developing
such guidelines . . . We must encourage all community members
to speak for themselves, to be able to hear an unacceptable view-
point and respond . . . Speaking out fervently and passionately,
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citing contrary opinions, trying to engage the speaker in

debate—all constitute such acceptable response. So does silence
and absence . . . Whereas such speech, silence, and absence con-

stitute acceptable response, violence, and vandalism do not . ..

The op-ed was not met with unanimous support, but the com-
munity came to understand my deep commitment to free speech,
to the value of open and vigorous debate on thorny issues, and the
board supported me throughout.

There are rarely times in the tenure of a president when life
is calm, when there are no crises to confront, but there is one
year during my presidency that stands out in my memory as one
of particular upheaval. Early in the spring 2006 semester, the
new governor made two announcements that would throw our
life on campus into turmoil. In his budget address, Jon Corzine
announced that his financial plan for the next year included a 32
percent cut to state funding for public higher education. Almost
simultaneously, he proposed an executive order that would change
the public reporting requirements for members of the boards of
trustees that would most assuredly have decimated these volun-
tary boards. In early March, I was actively working with colleagues
in the higher education community, with board members, with
advocates to minimize these possibilities. Then on March 25, a
freshman student went missing. My entire focus turned to the
campus, to the missing student and his family, and to the impact
of that student’s absence on the rest of the TCNJ community.
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Within a couple of days, blood matching the blood of the
parents of the missing student was found in the dumpster
outside the student’s residence hall and within six weeks
his body was found in the landfill where our garbage was
dumped. During the intervening weeks, the sounds of helicop-
ters permeated our quiet; intrusive reporters accosted students
at their residence halls; and gadflies from across the country
spun stories of crazy conspiracies. In the face of the news,
numerous public relations companies contacted me offering
help in our managing the crisis. Partially in the face of the budget
threat but also knowing the talent of the person who was our
senior communications person, I decided that Matt Golden and I
would be the voice of the campus, rather than expending precious
college financial resources in crafting a response.

Throughout the spring semester, we sent out almost daily
messages. Being truthful, open where we could and constantly
reminding everyone that the focus was on supporting the stu-
dent community, not giving into the speculation—those were the
consistent themes throughout the spring. The board was tremen-
dously concerned about The College and frankly about me, but
some of that concern came to play out in troubling ways. Some
board members began to reach into managerial responsibilities
(particularly with regard to planning the budget for the 2007 fis-
cal year). I was then and am still now convinced that the trustees’
impulse was all driven by genuine concern and real commitment
to TCNJ. But trustees were forgoing their fiduciary and oversight
responsibilities and were beginning to try to engage in administra-
tive responsibilities.

uring this very stressful time, I had to work to reengage the

trustees at the appropriate level. I had to assure them of the

importance of their insights and input but also remind them
that they had to let me and the administrative team do the work
that provided the proposals to the board for consideration—that
it was not their job to create the proposals. In the end we were
successful in navigating that re-learning of good habits. Part
of that success was the fact that the board saw me as a strong
advocate for the modification of the governor’s executive order
which would have either led to their resignations from the board
or to their engagement in highly onerous reporting requirements.
They knew that I valued their work.

STOCK.ADOBE.COM / KAI

As I approached my final year as president, 2018, part of me

fantasized that I would be able to glide toward retirement. No
such luck! The year before my retirement, a group of students
began a campaign protesting the name on a building. Paul Loser
had been the Trenton superintendent of schools from 1932 to
1955. His son, Tom Loser, had been a generous donor to The Col-
lege and my predecessor agreed to name a building that housed
the admissions office and the School of Nursing in honor of his
father. In the fall of 2016, a group of students in a history class
uncovered archival research that revealed some questionable
actions by Superintendent Loser. He had been taken to court by
families who accused him of unlawfully assigning Black students
to predominantly Black schools, not necessarily the schools near-
est their homes; a community-based task force (Trenton Com-
mittee on Unity) accused him of failing to hire Black teachers and
principals. In the case brought by the families, the New Jersey
Supreme Court decided against Loser and the Trenton School
District. In the report from the Trenton Committee on Unity, the
statistics were stark: from 1942 to 1947, not one Black teacher was
hired in a regular (not substitute) status in the school district and
only one of the twenty-seven principals in the district was Black.
Ironically, none of this history was unknown either to the

74 TRUSTEESHIP 2026 ACADEMIC FREEDOM, FREE SPEECH, AND BOARD INDEPENDENCE COMPENDIUM



Communication
must be simple and
honest and when
information cannot
be shared, that
should be stated
with the rationale
for why it cannot
be shared.

Trenton community or in fact to the TCNJ community
(as previous students in a history class taught by the
same professor had done similar research). But in 2016
the story captured the attention of a group of students—
not just members of the history class that conducted

the research who found unacceptable the celebration of

a person they deemed racist. The protesting students
began posting derogatory flyers across campus; then they
occupied the conference room in my office suite.

Soon the group incorporated ancillary issues into
their advocacy, including the argument against the
closing of a School of Education (SOE) clinic for mental
health counseling. To the protestors, these actions were
all of a piece, indicating The College’s lack of concern
about its students, its neighboring community, and
the commitment to racial disparities. In the face of the
protests, I took several actions. First, I established a
commission that had broad representation from the
faculty, student, and alumni groups as well as a former
trustee that would report to me with advice regarding
my possible recommendation to the board of trustees
for the change of the name of an asset. Second, I recon-
figured the decision-making process for the decision
about closing the SOE clinic, allowing more student
voices to weigh in on what had previously been solely
a financial decision, closely held within administrative
offices. Finally, I opened myself up to public engagement
with advocates both for and against the
name change and the clinic closing. Some
of this engagement included the very
difficult personal conversation with the
daughter-in-law of Paul Loser (by the time
of the episode Tom Loser had died). It
also included some very tense interactions
with students who were deeply committed
to a goal which they saw as unyielding.

I had to agree to some of their requests
(I never accepted their description of
requests as demands) and to reject others.

I ended up making some very diffi-
cult decisions (with regard to the clinic)
and recommendations (with regard to
the name change). In both cases, I kept the board of
trustees informed throughout. I deeply regretted two
aspects of these results: first, having essentially to over-
turn a decision of the provost; second, having to deliver
hurtful and damaging research and decisions to a col-
lege supporter whom I admired tremendously. These
decisions were guided by my sense of the mission and

principles of The College and the best interest of the
students, faculty, and staff.

While each of these crises had its own context and
facts, they shared some things in common.

These were issues that involved a large segment of the
community.

The feelings were strong and passionate and there
was no consensus on what was the problem—nor
what should be the solution.

The issues had ramifications both on and off the
campus.

In managing these crises, I learned the following:

Communication is the key to managing crisis.

The president’s voice must be heard.

That voice should be one of concern and kindness but
also humility in the face of the crisis.

The decision-making process could not be seen as rigid
or resistant to contradictory and even angry input.

My team had to recognize which stakeholder groups
were primary audiences. When there is a concern
about safety, students have to be seen as a primary
audience.

Trustees should be kept informed throughout the cri-
sis and before any public statement.

Communication must be simple and honest and when
information cannot be shared, that should be stated
with the rationale for why it cannot be shared.

Since retirement in 2018, I have spent a great deal of
my energy thinking and writing about the centrality of
strong presidential leadership in maintaining the health
of the higher education enterprise. On July 11, 2023,

I urged my colleagues to speak out about the place of
higher education in a healthy democracy and the neces-
sity of presidential voice on issues of social and political
concern (“The Time is Now;” Inside Higher Education).
In January 2025, I published my second memoir, Por-
trait of a Presidency: Patterns in My Life as President
of The College of New Jersey (Koehler Books). In both, I
acknowledge that navigating crises has become a more
fraught but even more essential part of the job of a
president. In leading their institutions, presidents must
keep the mission and purpose of the individual insti-
tution and of higher education at the center and learn
from their own mistakes.

R. Barbara Gitenstein is president emerita of The
College of New Jersey and is a senior fellow and
senior consultant with AGB.
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Higher education today is facing an unprecedented environment that is challenging
tenets of academia: academic freedom, freedom of speech as well as institutional and

board independence. Boards of trustees, institutionally related foundation board
members, university presidents, and foundation leaders may be wondering how to
navigate these murky waters, which is the present-day reality. Exceptional governance
and understanding shared responsibility for the institution may be the antidote for
present circumstances to ensure a thriving institution in the future.

ISTOCK / OLENA ZAGORUYKO / STANDRET

the age of foolishness, it was the epoch of belief, it was the epoch of incredulity, it
was the season of light, it was the season of darkness, it was the spring of hope, it
was the winter of despair” In this quotation Charles Dickens is describing the era of the French
Revolution in his novel A Tale of Two Cities.
In fact, these words capture the turmoil and destabilizing feelings of any time of intense
conflict. I believe that it is an apt description of the challenges before us in 2026, particularly
for those of us who are deeply committed to higher education in the United States. Some might
question how I could possibly believe that there was any way to describe the current status of
higher education as the “best of times” I would respond that this could be the “best of times”
if we understand the great opportunity for transformation, advocacy, and reinvestment in our

‘ ‘ I l was the best of times, it was the worst of times, it was the age of wisdom, it was

industry and embrace our responsibilities in effectuating that transformation. Such possibility
will happen only if we who are advocates for higher education are thoughtful and proactive. I do
not mean to suggest that this will be an easy task, but it is precisely the charge before us as lead-
ers and guardians of our remarkable enterprise, American higher education. How do we respond
to today’s challenges and create constructive change? What should that change entail? What
must be preserved and what must be modified in higher education?

One of the most distinctive features of American higher education is the concept embraced
and advocated by AGB, the bedrock of what we consider good governance. In “United We Stand:
An Urgent Call for Leadership,” Ellen Chaffee provides a clear definition of this concept and the
context for its development (in Trusteeship, September/October 2023). She writes:

American higher education institutions were established in the cradle of New World democracy.
Their leaders deliberately separated the governance of churches, schools, and civil government.
In authoritarian countries, education is directed by the government in line with the ideological
wishes of those who have political power.

Americans also created a new model of for higher education to secure freedom of inquiry
and expression based on expertise, facts, and reasoning rather than ideologies or politics.
Subject-matter experts in this country determine the learning experiences of students, free of
administrative or governmental control. Higher education depends on academic freedom and

independent governing boards.!

In other words, fiduciary citizen trusteeship is inextricably intertwined with democracy, inde-
pendence of thought, academic and intellectual freedom, and, by implication, autonomy of both
institutions of higher education and their boards of trustees.

All of us are aware of the powerful forces that are currently questioning the value of higher
education in the United States. I believe that the thoughtful voices in this camp have much to
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teach us about improving our enterprise and improv-
ing our communication about the value that higher
education provides not just for the individual, but
also for the community at large, for democracy. But
one of the features that some critics are questioning

is the distinctive governance model we embrace. On
this matter, the critics are wrong. In fact, the citizen
trustee governance concept is the best platform for
addressing the changes that higher education must
make to continue to flourish. Only with healthy good
governance will American higher education continue
to change lives, promote democracy, and advance
knowledge and scientific inquiry. An independent and
autonomous board will assure that individual institu-
tions meet the needs of the citizens of the country by
remaining true to institutional mission. The responses
of the board of trustees for a public community college
cannot and should not be those of the board of trust-
ees for a private research university. An institution
that is governed well will not only survive these diffi-
cult times, it will thrive.

As leaders of higher education, we should acknowl-
edge where our critics raise issues that can teach us to
improve as we continue to commit to higher education,
and we must forcefully reject when their attacks are at
the core of what we contribute to society and would
undermine our ability to improve. Those of goodwill
who say that our concept of governance needs to be
discarded likely do not understand what fiduciary citizen

trusteeship means and entails. And if they do not under-
stand the concept, that is likely our fault, not theirs.
Good governance does not mean unanimity of opinion;
it does not mean unquestioning acceptance of every-
thing brought forward by the administration; it does not
mean complacency. The board honors the responsibil-
ities of the faculty in leading the institutional academic
offerings and the responsibilities of the administration in
managing the institution. On the other hand, the board
insists on its own role as the fiduciary body of the insti-
tution and the final locus of decisions.

In order to remain an honest fiduciary, however, the
board as a whole and the individual trustee recognize
they cannot make good decisions without informed
input and that input comes either from the faculty
or from the administration (many forward-thinking
institutions also create platforms for staff and students
to provide input to the board). Only with this kind of
shared responsibility will higher education be able to
rise to the challenges of today. A good board member
asks good and hard questions, partnering with the
president and administration in supporting the mission
of the institution, allowing differences to be aired and
decisions to be based on data, inquiry, and respectful
dialogue. Once a decision is made by the board, indi-
vidual trustees have one of two routes before them:
Either support the decision or sever ties with the
board. In either case, the deliberations of the board that
are confidential must remain so.
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The questions of our critics are serious and must be answered both locally and nationally,
by systems and by individual institutions, by public universities and by private colleges,
with data, with thoughtful analysis, and most importantly with respect.

Recently, there have been numerous polls and studies that
reveal the growing rifts between those who attended college and
those who did not on both what is a college education and the
value of the investment. There are growing elements that believe
that institutions of higher education are bastions of single-minded
thinking. In some cases, these critics are turning to boards to
“right the ship”” Their criticisms are sometimes ill-informed but
not always. In either case, institutions must listen to the criticisms
and analyze the rationale and validity of them. Outright rejection
of these assertions is a foolish, unproductive, and frankly anti-aca-
demic response. The questions of our critics are serious and must
be answered both locally and nationally, by systems and by individ-
ual institutions, by public universities and by private colleges, with
data, with thoughtful analysis, and most importantly with respect.

Part of the responsibility of a good board is to help the admin-
istration address these public concerns, not to do the work for
the administration in garnering the evidence, not to assume the
intellectual leadership of the curriculum and input to the mission
owned by the faculty, but to assure that evidence is gathered and
that the administration is responsive to the public’s concerns and
expectations. Only the kind of trustee envisioned by fiduciary
citizen trusteeship can accomplish this task successfully. If trust-
ees feel beholden to their appointing authority, they will not be
honest brokers in listening and helping the institution analyze and
respond thoughtfully to the criticisms.

Legitimate questioning of the value proposition of higher educa-
tion does not lie in the governance philosophy so long celebrated as a
distinctive and remarkable American achievement. Rather, as I have
said above, this governance philosophy is precisely the platform for
not only addressing these questions but also assuring that American
higher education regains its status as one of the pillars of our society.

Why then is higher education governance under such threat?
First, fiduciary citizen governance needs to be better understood.
I must conclude that we in higher education have not done a
particularly good job of communicating its meaning. Second,
as advocates we must acknowledge that we have entered a new
phase in the country’s expectations for higher education. Years of
tuition increases greatly outpacing inflation, an American history
of skepticism of the overly educated, the current uncertainty of
the job market and the impact of technology (particularly artifi-
cial intelligence) on employment opportunities, have combined
with a citizenry that is impatient with the somewhat condescend-
ing attitudes of the elites to create a petri dish for attacks on
higher education.
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The history of questioning authority has been further exacer-
bated by three important features. First, we need to ask ourselves if
those who are in positions of leadership in higher education—pres-
idents and board members—are the ones who should hold these
jobs. How have we come to define their success in the roles? Are
the right people holding these positions, do they have the appro-
priate backgrounds and temperaments, and do they understand
their roles? I submit often that is not the case. Second, we must
acknowledge that we have entered a time of hyper partisanship. It
is no longer enough to say I disagree with someone on the other
side of a topic; I have to say that I hate them; I must debase them;

I must scorn them. Third, communication has become so over-
whelmed by social media that many individuals have forgotten
how to speak to someone with whom they disagree. Indeed, most
do not even feel the need to do so. Our social media feeds are from
people who already agree with us. We rarely talk in full sentences,
and we feel no need to share fully developed thoughts; an emoji is
adequate. Think of the impact of “six seven” (whatever that means)
in classrooms today. We do not need to listen and learn—even
from people with whom we agree, much less with those with
whom we vehemently disagree.

Two recent books are helpful in understanding the circum-
stances of today and how we can begin to address the problems
and continue to advocate for good governance. Scott L. Bok’s 2023
Surviving Wall Street: A Tale of Triumph, Tragedy and Timing ends
with two chapters on his time leading nonprofit boards, the Univer-
sity of Pennsylvania and the Natural History Museum in New York
City. After detailing the facts that led to Liz Magill’s resignation as
president of the university and his as chair of the board, Bok writes:

While many aspects of the Penn saga were familiar to me—the
protagonists, the tactics and boardroom drama were very sim-
ilar to those of a typical corporate takeover contest—the stakes
seemed higher. What was at risk in my view was nothing short
of the soul of the university—and perhaps by extension of all
leading universities. In my view, to continue to fulfill the noble
purpose that universities had historically served they needed to
be independent on matters of teaching and research, to pursue
knowledge even when there wasn’t an immediate instrumental

value in sight and to be open to hearing all perspectives.?

Bok also asserts the importance of the undergraduate years
being times of personal exploration, allowing for the possibility,
indeed probability, of youthful mistakes. Bok is reminding us that
some of the problem currently being experienced in university

2026 ACADEMIC FREEDOM, FREE SPEECH, AND BOARD INDEPENDENCE COMPENDIUM TRUSTEESHIP 79



HOW TO MAKE THE WORST OF TIMES BETTER

boardrooms is happening in all boardrooms or in any place of
discourse—failure to communicate well, failure to agree to shared
purpose, and an absence of civility. He also acknowledges that we
should not be surprised at youthful protest, even when it pushes
the boundaries of good taste or careful analysis. The question for
institutions is not whether they allow such
protest to happen, but how they react when
protests inevitably do happen.

Christopher Eisgruber’s 2025 Terms
of Respect: How Colleges Get Free Speech
Right is a powerful, lawyerly, and thoughtful
defense of today’s students. He recognizes
that some of what the critics of students
at institutions of higher education term
failure to support “free speech” are actually
examples of free speech. Shutting down the
speech of a controversial speaker is not the
same thing as shouting about that particular
message. The second may be offensive to
some, but it is in fact free speech. His chapter, “Polarization, Online
Media, and American Civic Life” is an excellent explication of the
two-pronged attack on our civil society—the heightened partisan-
ship of our times and the impact of social media on our ability to
communicate. Eisgruber writes:

Americans today communicate via platforms vastly different
from what existed at the beginning of this century, and they do
so in circumstance of intense and dangerous division. Digital
communication may be partly responsible for America’s political
schisms; it certainly expresses and amplifies them. In this new
discursive world, the civility rules that guided discussion in the
past often prove inadequate: those rules were connected to audi-
ences and social conventions that do not apply to online media,
and they sometimes incorporated privileges or stereotypes that

do not withstand scrutiny.?

In the face of these challenges, what should we do to clarify and
enhance the power and meaning of good governance? Let’s begin
with who is in a position of power. Perhaps the most important
jobs of a board of trustees involve choosing, partnering, and evalu-
ating the president or chancellor of the institution. If the board has
thought deeply about the mission of the institution and chooses
someone who will be best able to lead that institution into its
effective future, maybe the most important part of this aspect of
the board’s responsibility has been done and likely assures success.
However, if the board becomes enamored of a program de jour,
an idée fixe that will address all of higher education, a particular
partisan hobby horse and not be attentive to the specific needs

Perhaps the most
important jobs of a
board of trustees involve
choosing, partnering, and
evaluating the president
or chancellor of the
institution.

of the institution, they will choose the wrong person. If they are
enraptured by a candidate’s ambition for him or herself rather
than for the institution; if they focus only on the outreach, fund-
raising, and public relations potential of the candidate, they will
choose the wrong person. That candidate will not be able to lead
the institution through the crises that will
inevitably come their way. Once the right
person is chosen, the board must provide
wise counsel, ask tough questions, support
the president in difficult decisions, and
let the president do the job of managing
the enterprise. The board should provide
thorough and thoughtful evaluation of the
chief executive officer, and should they find
the president lacking, provide advice and
opportunities for remediation. If that reme-
diation is not successful, then the board
must respond in the appropriate manner.
They should not assume the role of the
president. Rather, they must make the difficult choice of separating
from the individual, graciously and respectfully, but expeditiously.

By the same token, if the board members are chosen only for
their fundraising potential or political connections, they will forget
that their fiduciary responsibility is to the mission of the institu-
tion. In the public sector, of course, trustees owe responsibility to
the state in which the institution sits, but their primary fiduciary
duty is to the individual institution. The only way they can exhibit
their responsibility to the state and its citizens is by assuring that
the institution that they hold in trust is true to its mission. They
are not trustees of the state but of the institution. In the public
and private sectors, a trustee should never assume that by virtue
of some philanthropic generosity, they are owed allegiance by the
institution. Rather the opposite is true: the trustee holds allegiance
to the institution whether they are a major donor or not.

Let me reiterate what I have said earlier, trustees should
challenge the administration. They must ask hard questions.
But they are not there to substitute for the management work of
presidents and their senior staff. They are not there to substitute
their opinions for the expertise of the faculty in the development
of the curriculum, even those trustees who possess academic
expertise. They are not there to do the bidding of the appoint-
ing authority—whether that be the governor of the state or the
alumni association. Being a trustee is a serious job that requires
commitment, deep thought, and time. Board members bring to
that job their individual knowledge and background, but their job
is distinctive from that of management or faculty. Trustees must
understand their role as the best leadership partners to oversee
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the future of the institution. Trustees are part of look-
ing into the future and assuring that whatever is done
today will be in the long-term best interest of the
university. If they are trying to run the institution of
today, they will simply not be able to accomplish that
function. Their perspective should always be at the
50,000-foot level, not eye level.

While there are numerous AGB publications that
define good board governance, two are particularly
effective in delineating responsibilities. Anatomy of
Good Board Governance in Higher Education (2018)
effectively describes what characterizes an excellent
board. Principles of Trusteeship: How to Become a
Highly Effective Board Member for Colleges, Univer-
sities, and Foundations (2021) deftly describes those
responsibilities with a focus on the individual trustee.

Anatomy posits that good governance is the result
of three elements being in balance: the right peo-
ple should be on the board, those people should be
addressing the right issues, and the culture of the board
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Trustees must understand their role
as the best leadership partners to
oversee the future of the institution...
Their perspective should always be at
the 50,000-foot level, not eye level.

acllbe..

should assure the right relationships are maintained
between board members and between the board
and the larger institutional community, particularly
between the board and the president and the adminis-
tration. These features imply embracing the fair airing
of a diversity of opinions but recognizing the shared
commitment to action only by the full board. Actions
of the board are collective, and all board members
must accept that decision. Good board culture is based
on respect and trust between and among all trustees.
According to Principles, a good trustee is someone
who understands governance by accepting all aspects
of a trustee’s responsibility, honoring the differences
between administration and board, and being an
advocate for the institution as well as higher educa-
tion as a whole. Exemplary trustees “lead by exam-
ple”* They are characterized by integrity in action and
speech, independent thinking, and active listening.
The trustees agree to think not only individually but
also collectively, understanding that higher education
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stands for equity of opportunity and appreciating the
individual trustee responsibilities to the institution, to
other board members, and to higher education as a vehi-
cle for positive change in society. Finally, the individual
trustee becomes a strategic thinker by knowing about the
institution the trustee serves, asking good questions and
focusing on the long-term sustainability of the institution
they serve.

In A President’s Guide to Effective Board Leadership
(AGB, 2021), William Trout clarifies the responsibility
of the president in effectuating good board governance.
Trout argues that the president’s responsibility begins with
the president’s being honest about the level of engage-
ment that the president wishes to have with the board. If a
president wants such trustee engagement to be deep and
thoughtful, then the president must communicate that
open and honest questions and discussions are welcomed.
This commitment requires the work necessary to make
trustee engagement meaningful. The president must put
the effort and time into the project, implementing educa-
tion programs and being responsive to trustee questions.
In partnership of course with the chair of the board and/
or the chair of the governance committee, the president’s
work will enhance the sense of shared community and
a healthy board culture. In such an environment, the

challenges of today and those that have an impact on any
institution—financial, public relations, and political—can
be better managed.

As we reflect on good governance in these fraught
times, one of the vehicles that I think higher education
leadership should welcome more openly is the creation
and nurturing of partnerships and allies. What are the
organizations, associations, corporate entities, and
industries that depend on quality higher education for
their own success? What do we share with them and
how can we work together to enhance the status of our
communities and civil society in the United States? Some
of these partnerships are easy to identify—business,
industry, and public service. Sometimes, however, we
might find that these partnerships are with unusual
partners. Five years ago, it would have been unfathomable
to imagine the Foundation for Individual Rights and
Expression (also known as FIRE) partnering with PEN
America on the seminal features of free speech and
academic freedom. But both organizations care deeply
about the future of the American experiment, and they
recognize that while they may not share whole swathes
of policy issues, they do share some principles. Are there
such partners that higher education should think to
approach? How do we reach out to establish foundations

[Exemplary trustees] agree to think not only individually but also collectively,
understanding that higher education stands for equity of opportunity and appreciating
the individual trustee responsibilities to the institution, to other board members, and to
higher education as a vehicle for positive change in society.
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for conversation and articulate shared goals that will
enhance democracy and the economic future of the
United States?

In 2024, the Mellon Foundation awarded AGB a
$1.1 million grant to enhance the understanding of
good governance in higher education. The signature
program supported by this grant is the Govern NOW
Leadership Academy. Seventy individuals applied to
participate in the academy and 29 were selected. The
admissions process sought to identify individuals
committed to learning about good governance and to
represent the wide range of American higher education
by both sector and geography. The goal of the academy
is to equip trustees, presidents, and key board staff
with the core governance principles for these times and
the ways to act consistently with these principles, such
as dealing with undue influence as a fiduciary; under-
standing what board independence and institutional
autonomy mean in practice and ways of protecting
these principles; and ensuring academic freedom and
free expression as essential to American’s colleges’ and
universities’ ability to carry out their commitment to
the common good.

The registrants will participate in three interactive
virtual sessions and a culminating in-person session
that will require them to put into practice what they
have learned over the previous sessions. The work
of the academy is informed by the wisdom or years
of AGB publications, curated in the recent pam-
phlet How to Govern for Institutional Autonomy: A
Practical Guide for Higher Education Boards, which
includes checklists for analyzing and responding to
any type of external intrusion that threatens insti-
tutional autonomy and a simple side-by-by presen-
tation of the difference between the independent,
fiduciary leadership model of higher education
governance and the externally driven, ideological
model of higher education governance. Ellen Chaf-

)«

fee’s “United We Stand” article serves as introductory
and clearly delineates the current landscape in higher
education governance.

The Mellon grant report will be informed by these.
The results of the interactions of the academy partic-
ipants will be the foundation for a report that should
provide further opportunities and learnings about how
to continue to preserve and improve good governance

for higher education.

AGB.ORG

I believe that leaders in higher education are doing
good work to improve the public’s understanding of the
necessity of well governed institutions of higher educa-
tion for the future of our country. But I believe that we
must all commit to communicating better, to listening
to the other side, to rejecting silos of communication,
and to commiitting to shared purpose, as defined by
institutional mission. It’s brave to admit you made a
mistake, to change your mind, but that kind of produc-
tive response can only be founded on the basis of shared
community and in an environment that prizes civic
discourse. Something matters more than your individ-
ual opinion, or the opinion of the appointing authority,
or your discipline—that is the mission of the institution
you serve. The shared learnings from the Governance
NOW Leadership Academy and the commitment to
strategic, open, and imaginative partnerships should
provide a platform for a reinvigoration of higher educa-
tion through good governance, recognizing the primacy
of institutional mission, and autonomy.

Some feel that at this moment we are experiencing
the worst of times for American higher education
(though I would posit that the 1950s and the McCarthy
era might compete), but our response in defense of
good governance could and should be first steps in cre-
ating the best of times, or at least better times. We can
make a real difference in the future for our students,
our faculty, our institutions, and our country. We can
only do so if we recommit to the concepts of fiduciary
trusteeship, appreciating its centrality in the support of
higher education as one of the most important founda-
tions for the democratic experiment that is the United
States.

R. Barbara Gitenstein, PhD, is president emerita,
The College of New Jersey and an AGB senior fellow
and senior consultant.
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Why does the Compact matter? In these

ollege and university governing boards find themselves in
an increasingly difficult environment. Federal proposals,
challenging times in higher education, especially those that condition economic benefits on their

boards have the responsi bi|ity to understand endorsement of a political agenda, have profound implica-
how their fid uciary duties underscore tions for institutional autonomy and academic freedom. The Compact

. . . for Academic Excellence in Higher Education' (“Compact”) appears to
institutional autonomy and what that means

be one such proposal.? Trustees should view it not through the prism of
for upholding academic freedom. partisan politics, but rather in light of their fiduciary duties; specifically,
The duty of care, which requires them to make informed decisions
in the best interests of the institution;
The duty of loyalty, which mandates that they place the interests
of the institution above their own personal interests, as well as the
interests of any third party; and
The duty of obedience, which calls for compliance with applicable
laws and regulations, as well as faithfulness to the mission of the
institution.

Because these duties are founded in the law, they represent legal
obligations. According to judicial precedent,’ they are owed to the
institution, not to any internal or external actor, including the federal
government. Thus arises the question, Does fulfilling their fiduciary
duties to the institution require governing boards to endorse what is
arguably the political agenda of the federal government?

In addressing this question, trustees should consider not only their
fiduciary duties, but also their ethical responsibilities, as set forth in the
AGB Statement on External Influences on Universities and Colleges.*
Among these responsibilities are the dual obligations to preserve insti-

tutional autonomy and safeguard academic freedom (see sidebar).

Key Principles for Governing Boards

1. Preserve Institutional Independence fiduciary duties of care, loyalty, and obedience.
and Autonomy Board member selection should be based on merit and
Boards must ensure a high degree of independence from ability to fulfill responsibilities.
direct government control or any self-serving or political

3. Keep Academic Freedom Central
agenda.

Boards must be standard bearers for academic freedom
and due-process protections for faculty, staff, and
students.

Decisions should be based on the institution’s mission
and public trust.

Boards should ensure that philanthropy and corporate
partnerships do not inappropriately influence academic
programs or the institution’s mission.

4. Assure Institutional Accountability
to the Public Interest

Boards serve as a bridge to the external community,
advocating for and communicating on behalf of the
institution.

Institutional policies governing research and private
sector partnerships should be clear, current, and regularly
reviewed.

They must exhibit exemplary public behavior and ensure

2. Demonstrate Board Independence o i
P accountability to the public interest.

Boards should act as a collective, corporate body, with

members applying their individual judgment and fulfilling From the AGB Statement on External Influences on Universities

and Colleges, 2012
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What aspects of the Compact are
“positive”?
Let’s examine the “positive” aspects of the Compact,
which is positive in the sense that they are aligned with
trustee fiduciary duties and ethical responsibilities. In
general, the Compact affirms two fundamental aims of
American higher education: intellectual enlightenment
and the pursuit of the truth.® In addition, it professes
support for many of its core values, including the
following:

» Academic freedom

m Civil discourse

m Ideological diversity

m Integrity in academic assessment

» Student equality

= Norms of acceptable conduct

These affirmations are salutary because they com-
port with the ethical obligation of governing boards to
foster a campus environment that is safe, inclusive, and
conducive to learning.® They also highlight factors that
distinguish “institutions of higher learning” from other
types of institutions.

THE COMPACT, INSTITUTIONAL AUTONOMY, FIDUCIARY DUTIES, AND ACADEMIC FREEDOM

often results in the dynamic synthesis of opposing ideas,
leading to innovation. Ideological diversity and innova-
tion go hand-in-hand, because the positing of diverse
ideas is essential for the synthesis of new ones.

Moreover, academic assessment is critical to under-
standing what students have learned at the end of the
day. To be valid, credible, and meaningful, it must be
based on objective criteria and uniform standards.
And student equality is basic to higher education. It
implies that no student should be favored or disfavored
because of race, religion, ethnicity, national origin, sex-
ual orientation, gender, or gender identity. As a guiding
principle, it promotes a “level playing field” in which all
students are treated as “learners” on the same footing.
Lastly, norms of acceptable conduct ensure that stu-
dent activism coexists with order, safety, and respect
for others. Without these norms, academic freedom,
civil discourse, ideological diversity, and student equal-
ity would all be at risk.

What aspects of the Compact are
“negative”?
Let us turn to the “negative” aspects of the Compact,
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Academic freedom is a precondition for
intellectual progress. Without it, faculty and
students could not challenge conventional
wisdom, discuss controversial issues, or
pursue the truth, unconstrained by political
or ideological considerations.

which is negative in the sense that they appear to
be at odds with trustee fiduciary duties and ethical
responsibilities.

Institutional Autonomy

First and foremost is the risk that the Compact poses
to institutional autonomy.” For decades, institutional
autonomy has been a defining feature of American
higher education. It gives colleges and universities

Intellectual enlightenment and the pursuit of the
truth are the highest calling of a college or university.
The former presupposes an environment that is safe,
inclusive, and conducive to learning; the latter, the exis-
tence of objective facts, which are both discoverable and
universally recognized as valid. Academic freedom is a
precondition for intellectual progress. Without it, fac-
ulty and students could not challenge conventional wis-
dom, discuss controversial issues, or pursue the truth,
unconstrained by political or ideological considerations.
As a social protocol, civil discourse contributes to such
progress. Besides preparing students for life in a dem-
ocratic society, it facilitates constructive debate, which

wide latitude to determine their own mission, strategy,
curricula, policies, organizational structure, and aca-
demic standards. It also distinguishes U.S. institutions
of higher learning from their counterparts in other
countries. In many of these countries, the higher edu-
cation system is centralized, and academic institutions
are practically appendages of the central government.
This condition often impairs their ability to challenge
conventional wisdom, question government policies,
and innovate, particularly in areas that do not advance
the interests of the state.

As for the United States, the Compact risks the
autonomy of American institutions by conditioning
federal benefits on their endorsement of what is explic-
itly stated to be “the priorities of the U.S. government”’®
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“For decades, institutional autonomy has been a defining feature
of American higher education.”

Their accepting this condition could be a step in the
direction of a more centralized U.S. higher education
system. Effectively, it would supplant the will of trustees,
administrators, faculty, and students with that of federal
government officials. Such a result would occur in five
functional areas traditionally overseen by trustees, man-
aged by administrators, and influenced by faculty.

The first is admissions. Usually, admissions policies
are formulated by academic administrators with input
from faculty. Frequently, they are based on a holistic
approach to admissions, which takes into account apti-
tude, past academic performance, extracurricular activ-
ities, social diversity, personal motivation, and other
factors associated with student success. The Compact
would not only modify these policies but also dictate
how they should be implemented. It would prioritize
aptitude over all other factors’ and require colleges
and universities “to screen out [foreign] students who
demonstrate hostility to the United States, its allies, or
its values.??

The second is financial affairs. In university gover-
nance, trustees approve tuition rates and usually set
them high enough to cover most, if not all operating
costs. Their doing so is incidental to their duty of care,
which mandates, among other things, that they exer-
cise reasonable care to ensure the financial health of
the institution. The Compact would undermine their
effort by requiring boards to freeze tuition rates for
the next five years.!! The moratorium would go into
effect right away in the context of escalating operating
costs, mounting capital expenditures, and diminishing
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margins. To make matters worse, the Compact would
require institutions with an endowment exceeding $2
million per undergraduate to exempt “hard science”
majors from paying any tuition at all. The exemption
would not only reduce revenues but also skew enroll-
ments away from the social sciences and humanities
toward the natural and applied sciences.

The third area is enrollment management. Gen-
erally, college administrators formulate enrollment
policies with a multitude of aims in mind, including
advancing the institution’s mission, ensuring student
quality, promoting student diversity, and maximizing
tuition revenues. The Compact would intrude into this
domain by setting a 15 percent cap on foreign under-
graduate enrollments, and a 5 percent cap on enroll-
ments from any one foreign country.? Because foreign
students typically pay tuition at the full undiscounted
rate, these measures are likely to weaken the financial
condition of American colleges and universities, just at
a time when they face declining tuition revenues as a
result of adverse U.S. demographic trends, and soaring
operating costs because of rising inflation. The mea-
sures would also limit the ability of these institutions to
attract the best and brightest of foreign student talent.

The fourth area is organization. Under the laws of
most states, entities are free to determine their own
organizational structure without government inter-
ference. The Compact would restrict this freedom
by requiring colleges and universities to revise their
governance structure and “transform or abolish units
that purposely punish, belittle, and even spark violence
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against conservative ideas””* What this means, in
practical terms, is that under some circumstances the
Compact could force a reorganization based purely on
political and ideological considerations. Such a move
would violate not only institutional autonomy, but also
academic freedom, despite the Compact’s professed
support for it.

The fifth is academic affairs. Typically, in a system of
shared governance, the faculty propose degree require-
ments, while the president, provost, and board approve
them. The provost and faculty formulate academic
policies, such as those relating to transfer credits, sub-
ject to presidential approval and board oversight. The
Compact would bypass this system and enter the realm
of academic affairs first by requiring foreign students
(but not U.S. students) to undergo instruction in civ-
ics"*—presumably as a degree requirement and contrary
to the principle of “student equality”—and second, by
requiring college and universities to accept transfer
credits earned by active and retired military.’® However
meritorious the underlying policy goals may be to some,
what is objectionable about these provisions is their
“political overreach In pursuing the underlying goals
through the instrumentality of the Compact, federal
officials would effectively be stepping into the shoes of
faculty, administrators, and trustees.
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In pursuing the underlying goals through the
instrumentality of the Compact, federal officials
would effectively be stepping into the shoes of
faculty, administrators, and trustees.

Duty of Loyalty

Another “negative” aspect of the Compact is that
endorsing it, arguably, would require trustees to breach
their duty of loyalty. As previously mentioned, this duty
mandates that trustees place the interests of the institu-
tion above their own personal interests, as well as those
of any third party. The duty is owed to the institution.
Here, the relevant “third party” is the federal govern-
ment. Based on “best practices” in governance, college
and university boards should always “take into consid-
eration” the interests of the federal government, as well
as those of the general public.'* However, according to

applicable court rulings, they should ultimately base
their decisions on the interests of the institution.

In many respects, the interests of the federal gov-
ernment and those of U.S. colleges and universities
coincide, as is evidenced by the parties’ professed
endorsement of the fundamental aims of American
higher education and its core values. However, the
two interests are not identical, as is implied by (1) the
explicit statement in the Compact that it “represents
the priorities of the U.S. government,”"” and (2) its pro-
posed intrusion into university affairs.'® Indeed, that
the Compact was advanced in the first place suggests a
broad divergence of interests.

Academic Freedom

Despite its professed commitment to academic free-
dom, the Compact would actually restrict it—at least
for some internal constituencies. In a sense, it would
create a three-tiered system of “expression rights”: the
first, for representatives of the institution; the second,
for foreign students; and the third, for everyone else.

The rights of institutional representatives, including
trustees and administrators when acting in their offi-
cial capacities, would be the most restrictive. Forced
to embrace “institutional neutrality, they could not
engage in “actions or speech relating to societal and
political events,” except where such events have a direct
bearing on the institution."”

The rights of foreign students would be somewhat
less restrictive. Despite the Compact’s professed sup-
port for “student equality,” they, unlike U.S. students,
could not contest American or Western values, or
endorse values that are “noxious”—presumably in the
judgment of federal officials.

The rights of all faculty and U.S. students would be
the least restrictive. They could broach just about any
issue, and engage in just about any kind of behavior, so
long as such behavior is not discriminatory, threating,
harassing, or disrespectful of the rights of other mem-
bers of the university community.?!

Although these restrictions are intended to restore
order, civility, and dignity to campus life, they purport
to do so in a way that abridges the rights of some, but
not other members of the university community. The
end-result is likely to be a chilling effect, not just for
university representatives and foreign students, but
also for everyone else.
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What Is Troubling About the Compact?
From a social, political, and economic perspective, the Compact is
troubling in several respects.

Public Disaffection

First, and foremost, it symbolizes public disaffection with Ameri-
can higher education. This sentiment is strong and widespread. A
survey conducted by the Pew Research Center in September 2025
indicates that 70 percent of Americans believe that the U.S. higher
education system is “generally going in the wrong direction,” which
is up from 56 percent in 2020.> This belief is shared by a majority
of both Republicans® and Democrats**—65 percent of the latter,
and 77 percent of the former.

Aspects of American higher education that Americans find
unacceptable include these:

Affordability: nearly eight out of ten give U.S. colleges and
universities poor or fair ratings on “keeping tuition costs
affordable’”

Job preparation: more than half (55 percent) give U.S. insti-
tutions poor to fair marks on “preparing students for well-
paying jobs in today’s economy.

Ideological diversity: a large percentage (45 percent) give U.S.
institutions poor or fair ratings on “exposing students to a
wide range of opinions and viewpoints.

Opportunities for self-expression: a similar percentage (46 per-
cent) give U.S. colleges and universities poor to fair marks on
“providing students opportunities to express their own opin-
ions and viewpoints”

No doubt, federal officials are well-aware of this sentiment.
They have responded by proposing in the Compact measures
aimed at “restoring” the financial responsibility, ideological diver-
sity, institutional neutrality, civility, order, and transparency of
American colleges and universities.

Loss of Confidence

Equally disturbing is a lack of confidence on the part of federal
officials, mainly conservatives, in the leadership of American
higher education. In their eyes, college and university presidents
have been passive in the face of rising antisemitism, the suppres-
sion of right-wing views, and the erosion of civil discourse. They
have given “woke ideologues” free rein in the classroom and have
allowed foreign students to subvert American values. They have
endorsed policies that discriminate against students and faculty on
the basis of race, ethnicity, gender, and other immutable character-
istics, to the detriment of aptitude, merit, and equality. And they
have been ineffective at controlling costs, holding down tuition
rates, and forging rewarding career paths for college graduates.
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7 in 10 Americans now say U.S. higher
education is going in the wrong direction
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Source: Survey of U.S.adults conducted Sept. 22-28, 2025.
Pew Research Center.

Through the instrumentality of the Compact, these officials
have set out to fix these “problems” In a sense, they have taken
aim at university leaders for allegedly failing to promote ideolog-
ical diversity, civil discourse, and student equality; foster a safe
and non-hostile learning environment both conducive to learning
and supportive of American values; and make a college education
affordable.

“One-directional” Benefits

Another disturbing aspect is that by focusing exclusively on fed-
eral benefits, the Compact overlooks the enormous benefits that
American colleges and universities generate for the U.S. economy.
In 2024, for instance, private educational establishments con-
tributed nearly $335 billion to U.S. gross domestic product.? In
the preceding year, public and private colleges, universities, and
professional schools employed 3.1 million workers whose incomes
served to broaden the federal tax base.® Also expanding this base
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By conditioning these benefits on their endorsement of the government’s “priorities

for higher education,” the Compact presents U.S. colleges and universities with two

unsavory alternatives: either reject the condition and forego the benefits, or accept
the condition and forego their autonomy.

were the lifetime earnings of college graduates, whose knowledge,
skills, and competencies were imparted by these institutions.”
Scientific projects that research universities sponsor create new
technologies, many of which are protected by patents and licenses
that support tens of thousands of start-up ventures.”

These outcomes demonstrate that American institutions of
higher learning are not just passive recipients of government
largesse. Rather, they are powerful engines of economic growth.
By sparking technological innovation, providing instructional ser-
vices, and increasing human productivity, they generate massive
returns to the U.S. economy that justify “investing in them” with
federal benefits.

“Heavy-handedness”

Also troubling is the Compact’s “heavy-handed” approach to the
challenges facing American higher education. To many college and
university leaders, this approach borders on “duress,” aggravated by
unequal bargaining powers.

The benefits provided by the federal government to U.S. col-
leges and universities are numerous and varied. They include
“access to student loans, grant programs, and federal contracts;
funding for research directly or indirectly; approval of student
and other visas in connection with university matriculation and
instruction; and preferential treatment under the tax code? Val-
ued at over $250 billion,* they effectively subsidize college and
university operations.

By conditioning these benefits on their endorsement of the gov-
ernment’s “priorities for higher education,” the Compact presents
U.S. colleges and universities with two unsavory alternatives: either
reject the condition and forego the benefits,* or accept the condi-
tion and forego their autonomy. The first alternative could debilitate
these institutions financially. The second would effectively subordi-
nate their educational mission to the political ideology of the state.

Populist conservatives might argue that such “heavy-handed-
ness” is justified because “woke ideologues,” who dominate the
political conversation on U.S. campuses, are entrenched, and
university leaders are either unable or unwilling to dislodge them.
In their eyes, the Compact represents a “political correction,” nec-
essary to set U.S. colleges and universities on a path more aligned

with their mission, and in the broader scheme of things, to reorient
society ideologically.

A less onerous approach would have been for federal officials to
work with college and university governing boards toward improving
American higher education in a manner consistent with its funda-
mental aims and core values. Such an approach is founded on respect
for the fiduciary duties of governing boards, as well as the autonomy
of their institutions. No doubt, many trustees share the concerns of
federal officials. Like a multitude of Americans, some believe that U.S.
higher education is headed in the wrong direction. To coerce them
into accepting the terms of the Compact is not only to ignore their
well-founded views, but also to disregard their role as stewards of the
institution, bound by legal obligations and ethical responsibilities. It is
also to dismiss the possibility of a constructive “partnership” between
U.S. colleges and universities and the federal government.

In Closing

Ultimately, college and university governing boards must decide for
themselves whether to accept or reject the Compact for Academic
Excellence in Higher Education. In their deliberations, they should
consider the degree to which it comports with their legal obligations
and ethical responsibilities. They should also consider the extent to
which it aligns with the fundamental aims of American higher edu-
cation and its core values. As a sound practice, they should take into
account the priorities of the U.S. government. They should also bear
in mind the legitimate concerns of the general public. In the final
analysis, however, they should strive to fulfill their fiduciary duties to
the institution by endeavoring to act in its best interests.

Richard ). Joseph, JD, is the former president of Babson Global,
Inc, a wholly owned education subsidiary of Babson College. As
chief executive officer, he advised the leadership of academic
institutions in the Middle East and Southeast Asia. Joseph is also
the former provost-for-term and chief academic officer of Bryant
University. Earlier, he served 13 years on the faculty and
administration of the University of Texas at Austin, where he taught mergers
and acquisitions and international taxation. He also served as interim dean of
the Knauss School of Business at the University of San Diego. Before embarking
on his careerin higher education, Joseph worked in banking and as a mergers
and acquisitions lawyer. He is a is a senior consultant for mergers, affiliations,
and partnerships with AGB Consulting and co-editor and co-author of the
Handbook of Mergers and Acquisitions (Oxford University Press, 2014).
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Endnotes

1. The full text of which is published by Nerve at https://nerve.news/news/
full-text-of-trumps-compact-for-academic-excellence/.

2. In its introduction the Compact explicitly states, “To advance the
national interest arising out of this unique relationship [between the U.S.
government and the U.S. university system], this Compact...represents
the priorities of the U.S. government in its engagements with universities
that benefit from the relationship. Compact for Academic Excellence in
Higher Education [italics added],” Nerve News at https://nerve.news/news/
full-text-of-trumps-compact-for-academic-excellence/.

3. Squeri v. Mount Ida College, No. 19-1624, 2020 WL 1445400 (1st Cir. Mar.
25, 2020).

4. AGB Statement on External Influences on Universities and Colleges,
2012, as affirmed in AGB Statement on Influences Impacting Governing
Board Independence and Leadership, December 8, 2023, https://agb.org/
agb-statements/agb-board-of-directors-statement-on-influences-impacting-
governing-board-independence-and-leadership/.

5. See Robert J. Thompson, Jr., Beyond Reason and Tolerance (Oxford
University Press, 2014).

6. AGB Board of Directors Statement on Governing Board Accountability
for Campus Climate, Inclusion, and Civility (AGB, 2016), https://agb.
org/wp-content/uploads/2019/01/agb-statements/statement_2016_
campus_climate.pdf; and Freedom of Speech and Diversity, Equity,
and Inclusion on Campus (AGB, 2022), https://agb.org/product/
freedom-of-speech-and-diversity-equity-and-inclusion-on-campus/.

7. With respect to private institutions, the principle of institutional autonomy
was endorsed by the U.S. Supreme Court in Trustees of Dartmouth College v.
Woodward (1819). With respect to the public institutions of many states, the
principle is protected by constitution or statute. For example, Article IX, Section
9 of the California Constitution, which established the University of California,
states in relevant part, “The university shall be entirely independent of all
political or sectarian influence and kept free therefrom in the appointment of its
regents and in the administration of its affairs..” Cal. Const. art. IX, § 9.

8. See Note 2.

9. The Compact mandates that undergraduate admissions be based on
standardized tests, which purport to measure aptitude.

10. Id., Section 8

11. Section 7 of the Compact states, “Signatories acknowledge that
universities that receive federal funds have a duty to reduce administrative costs
as far as reasonably possible and streamline or eliminate academic programs that
fail to serve students. Toward this end, signatories to this compact commit to
freezing the effective tuition rates charged to American students for the next five
years.” Id.

12. Id., Section 8
13. Id., Section 2
14. Id., Section 8

15. Id., Section 7. The original credits would be recorded in the Joint Services
Transcript, “an academically accepted document approved by the American
Council on Education (ACE) to validate a service members military occupational
experience and training along with the corresponding ACE college credit
recommendations.” Joint Services Contract website, at https://jst.doded.mil/jst/.

16. See the AGB Board of Directors’ Statement on Influences Impacting
Governing Board Independence and Leadership (AGB, 2023), p. 5, https://agb.
org/wp-content/uploads/2023/12/AGB-Board-Statement_Influences-Impacting-
Board-Independence-Leadership_web.pdf.

17. Id., Introduction.
18. See the previous discussion under “Institutional Autonomy”

19. Compact for Academic Excellence in Higher
Education, Section 4, Nerve at https://nerve.news/news/
full-text-of-trumps-compact-for-academic-excellence/.
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20. As inferred from the following passage in the Compact: “Federal
permission for foreign student visas is intended to further America’s national
interest to the extent...the selected students are introduced to, and supportive of,
American and Western values, ultimately increasing global understanding and
appreciation for the United States and our way of life. Universities that rely on
foreign students to fund their institutions risk...if not properly vetted, saturating
the campus with noxious values such as anti-Semitism and other anti-American
values, creating serious national security risks”” Id., Section 8. While the drafters
of the Compact might have intended this statement to apply primarily to foreign
applicants, ensuring that foreign matriculants are “supportive of American and
Western values” and do not “saturate the campus with noxious values,” would,
for all practical purposes, require restrictions on their expression rights, as the
current practice of deporting foreign students clearly indicates.

21. Caveat taken from Id., Section 2.

22. See https://www.pewresearch.org/short-reads/2025/10/15/growing-share-
of-americans-say-the-us-higher-education-system-is-headed-in-the-wrong-
direction/.

23. Including Republican-leaning independents.
24. Including Democrat-leaning independents.

25. U.S. Bureau of Economic Analysis, GDP by Industry, Table 14. “Gross
Domestic Product by Industry Group: Level and Change from Preceding Period,’
available for download at https://www.bea.gov/data/gdp/gdp-industry. Although
corresponding data for public educational establishments is unavailable, these
establishments, being more numerous, probably contributed a larger dollar
amount to U.S. gross domestic product.

26. U.S. Bureau of Labor Statistics, “Occupational Employment and Wage
Statistics, May 2023 National Industry-Specific Occupational Employment
and Wage Estimates, NAICS 611300 - Colleges, Universities, and Professional
Schools,” https://www.bls.gov/cew.

27. For the median weekly earnings of college graduates in 2024, see
U.S. Bureau of Labor Statistics, “Employment Projections, Earnings and
Unemployment Rates by Educational Attainment, 2024, https://www.bls.gov/
emp/chart-unemployment-earnings-education.htm; also, Jaison R. Abel and
Richard Deitz, “Is College Still Worth It?” Liberty Street Economics, Federal
Reserve Bank of New York, at https://libertystreeteconomics.newyorkfed.
org/2025/04/is-college-still-worth-it/.

28. From 1996 to 2020, U.S. academic technology transfer made the following
contributions to the American economy: $1.9 trillion to U.S. gross industrial
output, $1 trillion to U.S. gross domestic product, 6.5 million jobs, over 149,000
patents, and licenses for more than 19,000 start-ups. Association of University
Technology Managers, “Driving the Innovation Economy,” at https://autm.net/
AUTM/media/SurveyReportsPDF/2024-US-AUTM-Infographic.pdf.

29. Compact for Academic Excellence in Higher Education,
Introduction, Nerve News at https://nerve.news/news/
full-text-of-trumps-compact-for-academic-excellence/.

30. A conservative estimate based on the following facts: (1) In the 2024-25
academic year, federal financial aid to students totaled approximately $155
billion. College Board, Table SA-1: “Total Student Aid and Nonfederal Loans in
2024 Dollars (in Millions), Undergraduate and Graduate Students Combined,
1994-95 to 2024-25, Selected Years,” Trends in College Pricing and Student Aid
2025, at https://research.collegeboard.org/media/pdf/ Trends-in-College-Pricing-
and-Student-Aid-2025-final_1.pdf. (2) In Fiscal Year 2023, federal research
funding to higher education institutions totaled $55 billion. National Science
Foundation, National Center for Science and Engineering Statistics, Table 1:
“Higher Education Research and Development: Fiscal Year 2023,” NSF 24-307,
at https://ncses.nsf.gov/pubs/nsf24307 (3) Between 2022 and 2025, Federal
education-related tax benefits were approximately $211 billion, or about $42
billion per year. Urban-Brookings Tax Policy Center, “What Tax Incentives Exist
for Higher Education?” Tax Policy Center Briefing Book, 2023, at https://www.
taxpolicycenter.org/briefing-book/what-tax-incentives-exist-higher-education.

31. This “take-it-or-leave-it” approach is expressed in the Introduction to the
Compact: “Institutions of higher education are free to develop models and values
other than those below [i.e., described in the main body of the Compact], if the
institution elects to forego federal benefits” Compact for Academic Excellence
in Higher Education, available through Nerve News at https://nerve.news/news/
full-text-of-trumps-compact-for-academic-excellence/.
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Governing Boards
and Faculty Members

A CRITICAL PARTNERSHIP

BY ANN E. AUSTIN AND BRENDAN CANTWELL

Faculty members are the backbone of academia as they are on the frontlines to educate students
to prepare them for their future careers and as good citizens. Because higher education operates
via a shared governance model, faculty members also have a stake in governance. Board
members and college presidents can collaborate with faculty members to propel their institutions
forward through understanding their responsibilities to the both the institution and the student
body and working together with mutual respect to form a lasting partnership.
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OVERNING BOARDS, PRESIDENTS, AND FACULTY

members all play importantroles in ensuring their

higher education institutions fulfill their missions

and purposes. In the current context, when higher
education institutions are under extreme pressure from the
government and are increasingly being used as tools in partisan
struggle,* the partnership between governing boards, presi-
dents, and the faculty is more essential than ever to institutional
effectiveness, success, and resilience. Presidents and boards
are typically in frequent contact and must collaborate well, and
boards are often well-attuned to their relationship with presi-
dents and other senior administrative leaders, but the faculty
are also indispensable institutional stakeholders.? Faculty mem-
bers and board members may sometimes feel remote to one
another and may not actively understand themselves to be part-
ners. In this article, we highlight the importance of the relation-
ship between boards and the faculty, explore their respective
responsibilities, and encourage commitment to mutual respect,
collaboration, and partnership.

Colleges and universities are organized around knowledge.
They also engage in many practical activities, such as preparing
students for the workplace, contributing to economic develop-
ment, and running athletics programs. However, it is its funda-
mental commitment to knowledge that makes higher education
distinct from other social and economic sectors. As Christopher
P. Long, provost at the University of Oregon, explains, higher edu-
cation’s commitment to knowledge “invites us to imagine what it
might mean to situate the search for truth and the love of wisdom
at the very heart of civic life so that ... citizens might cultivate the
habits of dialogue and discovery that enrich our relationships with
one another and deepen our understanding of the world we share.”

This invitation to exploration and discovery is central to
higher education. It also implies special responsibilities. One set
of responsibilities is about what colleges and universities should
do to fulfill their missions. They must keep knowledge central
to their core missions of teaching, research, and outreach and
engagement. While the relative emphasis on and mix of each of
these aspects of the mission is determined by institutional type,
history, and identity, higher education generates, preserves, trans-
mits, and applies knowledge.

Another set of responsibilities is about how colleges and uni-
versities must operate in the fulfillment of their missions. The
invitation to exploration and discovery through higher education
should be extended to everyone, which means that colleges and
universities must encourage and cultivate an environment that val-
ues curiosity, tolerance, respectful debate, and the ability to listen
to and examine ideas different from one’s own.* This responsibility
extends to preparing students for their lives in the fullest sense—as
citizens, community and family members, and employees—by
developing values of listening, examining and exchanging ideas,
and developing perspectives and positions on the basis of evidence.
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Higher education’s role as scholarly teaching and learning
knowledge organizations dates to at least 1088 with the establish-
ment of the University of Bologna, when a group of students hired
scholars to lecture them and confer formal qualifications to rec-
ognize their learning. The research mission blossomed in the 19th
century after the University of Berlin was founded as a research-in-
tensive university. The outreach mission took hold with the devel-
opment of land-grant colleges and universities in the United States.
Today, higher education’s vibrant social role is under intense pres-
sure from technological and economic forces, and from populist
politics that are hostile to established knowledge.

Since the first medieval universities, faculty and the academic
profession have been at the core of higher education. Faculty are
indispensable in delivering on college and university missions and
are at the center of fulfilling higher education’s responsibilities.
Contemporary colleges and universities are complex organizations
led by academic executives and governed by lay-boards. The pres-
sures bearing down on higher education today can make decisive
action feel urgent. Boards and presidents may feel tempted to take
quick and decisive action to meet the challenges they face. Some-
times decisive action, such as the move to bring instruction online
during the early days of the COVID-19 pandemic, is necessary and
appropriate. However, most often, academic leaders are best able
to create conditions that support institutional mission fulfillment
when governance processes and decision-making are thoughtful,
distributive, and collaborative.®

We believe that it is imperative for college and university boards
(as well as their presidents) to actively collaborate with the faculty
in making important decisions and ensuring that their institutions
can withstand current pressures and thrive in the future. Faculty,
in turn, have an obligation to be active citizens of their institu-
tions and to engage with academic leaders within terms of mutual
goodwill. In what follows, we address both board members and
faculty members, offering a set of perspectives on the responsibil-
ities of each group that are informed by our work as experienced
professors and higher education scholars. We keep in mind higher
education’s core responsibilities to discover, create, and advance
knowledge in advancing these perspectives.

Responsibilities of Boards in Relation to the
Faculty

Given these purposes of the university, what are the responsibilities
of governing boards with regard to the faculty of their institutions?
We believe that this question is especially urgent in the current
climate. Recognizing the full purview of the responsibilities of aca-
demic governing boards, we see four primary duties for boards to
fulfill regarding their support for the work of the faculty.

First, board members must be fully knowledgeable and sup-
portive of the historically grounded purposes of higher education
institutions and committed to articulating and emphasizing
those purposes publicly. They need to be adept at explaining the

2026 ACADEMIC FREEDOM, FREE SPEECH, AND BOARD INDEPENDENCE COMPENDIUM TRUSTEESHIP 93



GOVERNING BOARDS AND FACULTY MEMBERS: A CRITICAL PARTNERSHIP

essential role of the university in creating
knowledge, which involves asking difficult
questions, challenging accepted assump-
tions, seeking and pursuing evidence and
its implications, and following oppor-
tunities to apply the knowledge created,
even if those questions and evidence are
unaligned with popular or partisan view-
points. Board members must also recog-
nize that a core element of the university’s
role in advancing knowledge is to create
opportunities for vigorous debate around
contested ideas—and in fact to teach
learners how to frame questions, engage
in such debate, and develop the skills of
analysis, argument, and critical think-

ing needed by participants in a robust
democracy.

While all colleges and universities are
fundamentally oriented to the advancement
of knowledge, they do not (and should
not) fulfill their purposes in the same ways.
Related to their role in advancing the core
purposes of higher education, board mem-
bers should cultivate a well-honed under-
standing of the particular history, mission,
culture, and purposes of their specific insti-
tution. A public research university and
a private religiously affiliated institution,
for example, will have different historical
contexts that guide specific aspects of their
missions, and board members have the
responsibility to protect and advance those
specific priorities.

Second, closely related to this respon-
sibility to articulate and advance the core
mission and purposes of higher education
and the specific mission of their institu-
tion is the responsibility to advocate for
resources to enable the institutional mis-
sion to be pursued and advanced. Board
members should be well-attuned to their
fiduciary role, but their commitments
should extend beyond legal obligations.
This responsibility is especially pertinent at
the current time, given the range of factors
undermining fiscal stability and security
at many institutions. Application trends
and related tuition resources are creating

considerable challenges at many insti-
tutions, as are shifts in workplace needs
and growing public skepticism about the
necessity of higher education for ensuring
employment opportunities. The volatility
in federal grant resources are challenging
research-oriented universities, and changes
in student aid resources and international
student visa conditions are of wide con-
cern. Board members have an obligation to
encourage financial support from external
stakeholders, and to clearly and transpar-
ently communicate fiscal realities to the
faculty through messages that help to build
a mutual understanding of the opportuni-
ties and challenges that an institution faces.
Third, boards of trustees do not only
have the responsibility to advance the core
mission and purposes of the institution
and ensure fiscal resources are available
to accomplish that work. They also must
recognize faculty as the institution’s key
resource in accomplishing those pur-
poses. This recognition does not diminish
appreciation for the indispensable work
of institutional administrative leaders nor
commitment to the central role of stu-
dents in institutional activities. However,
the faculty are essential to addressing the

core mission of creating, advancing, and
applying knowledge. Since the faculty are
integral to fulfilling the purpose of higher
education, decision-making habits that reg-
ularly overlook or even exclude the faculty
could result in an institution that is unable
to fulfill its promise to students and soci-
ety.” Thus, a key responsibility of boards of
trustees is to interact with faculty members
as respected partners in carrying out the
purposes and work of the institution.
Productive interaction with faculty as
essential and respected partners in fulfilling
the mission and purposes of the institution
requires board-faculty relationships charac-
terized by mutual respect, transparency in
decision-making processes, and involvement
of faculty in decision-making about institu-
tional matters. Such a respectful partnership
requires more than abstract, philosophical
acknowledgement. It requires creating
opportunities for regular dialogue and
conveying messages that faculty voices are
invited into and valued in considerations of
institutional directions and priorities. Such
respect might also take shape, for example,
in board efforts to preserve programs that
faculty have initiated and believe important
to fulfilling institutional priorities. Overall,

Faculty are indispensable in delivering on college and
university missions and are at the center of fulfilling higher
education’s responsibilities.
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proactive effort by a board to demonstrate interest in and respect for
the perspectives of the faculty signals recognition that the well-being
of the institution rests on the mutual efforts and dedication of the
full community. Fostering a relationship based on shared commit-
ments provides a strong foundation for making challenging deci-
sions that the current context often requires of the boards of higher
education institutions.

A fourth board responsibility as it pertains to working with fac-
ulty deserves particular emphasis in today’s context: boards must
protect the responsibility of the university or college to fulfill its
purposes in the face of challenges from external and political pres-
sures that may strive to diminish or undermine its work. Higher
education researchers have recently described this responsibility by
suggesting that governing boards must act as intuitional umbrellas
that provide “strategic cover for their institutions as they navigate
uncertain policy terrain”® This responsibility involves protecting
academic freedom and open debate about contested and difficult
questions. Certainly boards, as well as presidents, must be attentive
to politicians and the public; however, they must also guard against
simply capitulating to public and political demands when those
demands are antithetical to academic freedom and threaten higher
education’s commitment to knowledge. Instances of institutional
dismissal of faculty whose teaching content is not aligned with spe-
cific political views or of sanctions on assigned readings relevant to
course subject-matter but highlighting topics unpopular with spe-
cific societal or political groups raise grave worries about possible
undermining of the tradition and protection of academic freedom.
Enacting the missions of higher education to advance knowledge
and create spaces for vigorous debate in pursuit of new insights
requires faculty to have the academic freedom to discuss, teach,
and debate the full range of ideas relevant to their areas of exper-
tise—even when, and especially when, those ideas are not shared
by the full population. Determining the long-term viability of ideas
requires debate, questioning, and efforts to determine if support-
ing evidence is robust. To do their work of pushing boundaries
of knowledge, challenging assumptions that may constrain new
discoveries and understandings, and guiding learners to develop
powerful thinking skills for their own use as citizens, employees,
and active members of their communities requires academic free-
dom within the academy. Faculty members expect their boards of
trustees, and their presidents, to defend academic freedom as a
core and essential element for higher education institutions to ful-
fill their roles in society.

Responsibilities of Faculty in Relation to Boards
Just as governing boards have responsibilities to the faculty, so too
do the faculty have responsibilities to their institutions and the
boards that govern them. Gaining understanding of their responsi-
bilities as faculty members begins in graduate school, where those
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Decision-making habits that regularly overlook
or even exclude the faculty could result in an
institution that is unable to fulfill its promise to
students and society.

wanting to develop the tools of inquiry, analysis, and thinking asso-
ciated with their disciplines and the overall academic profession
are guided by experienced scholars.” Thus, being a member of a
discipline or field is a critical element of how faculty construct their
identity and of how faculty members understand and engage in their
work. In addition to gaining disciplinary knowledge, a key element of
graduate school socialization is immersion in the overarching norms
and values of academe, which have roots going back centuries, but
which also were refined in relation to contemporary higher educa-
tion during the second half of the last century.’® Some of the core
values associated with academic work, across disciplines, are rigor,
peer review, adherence to the criteria that define excellence in one’s
field, and especially, autonomy and academic freedom.

The norm of autonomy is essential for protecting the right
and privilege of faculty members to decide what is important to
study, what topics and questions deserve their time, and how to
pursue the questions they identify. The value of academic freedom
protects the right of faculty members to study what they deem
important and then to speak publicly on issues upon which they
have expertise, regardless of whether those ideas are widely popu-
lar or are spurned by some in the public sphere. In the current con-
text, threats to academic freedom appear in the form of pressures
on faculty and their institutions from political leaders, state legis-
lative bodies, and public statements in the press or other forums
attracting wide attention. As we argued above, defending the rights
of the faculty to enjoy autonomy and academic freedom and to use
historically established processes such as peer review to determine

2026 ACADEMIC FREEDOM, FREE SPEECH, AND BOARD INDEPENDENCE COMPENDIUM TRUSTEESHIP 95



GOVERNING BOARDS AND FACULTY MEMBERS: A CRITICAL PARTNERSHIP

quality, impact, and merit falls on institutional leaders and govern-

ing boards. At the same time, however, faculty members must rec-
ognize the responsibilities that accompany the privileges accorded
them through the traditions and norms of academic freedom and
autonomy. We delineate these responsibilities here.

First, all faculty members have the responsibility to understand
and commit to the purposes of higher education institutions
and understand their roles as faculty members in fulfilling those
purposes. Within the overall mission of knowledge creation and
advancement, faculty members have the responsibility to engage
in the scholarly work of their fields, to identify critically import-
ant questions that deserve attention, and to organize their time
to address those questions in systematic ways that produce evi-
dence-based answers or (in the arts) that provide fresh creations
that stir new insights. At virtually all institutions, faculty have the
responsibility to teach learners, either undergraduate students in
courses that introduce the basic premises and insights of a field,
those taking their first steps as “majors” to go deeper into the
questions, assumptions, methodologies, and traditions of the field,
or those choosing to pursue graduate work that enables them
to become active members of the discipline or field themselves.
Faculty also have responsibility for knowledge or artistic creation,
with the degree of emphasis on this role dependent on institutional
type. In addition to teaching and advancing knowledge in their
fields, some faculty members also actively engage in working with
broader communities to identify problems, frame questions, and
seek answers; they become adept at translating the approaches
and discoveries of their fields in ways that directly address society’s
problems and challenges.

While the particular form and relative balance of these activities
depend on the faculty member’s discipline or field, institutional
context, and individual proclivities, board members should be
able to rely on the institution’s faculty members to fulfill these
core functions of their appointments. Faculty members have the
responsibility to strive for high quality and excellence in their
teaching and research; to show commitment to norms of schol-
arly integrity, including accuracy in reporting research, data, and
findings; to participate in processes of community self-regulation,

including peer review and support for standards of intellectual
rigor as understood in specific disciplines; and to engage with
other scholars to maintain and advance the vehicles through which
scholarship is supported and assessed, such as review panels for
grants, journals, and promotion decisions.

Second, faculty members have the responsibility to be active
members of their employing institution and its community, part-
nering with others (including other faculty, administrators, and
staff) to fulfill society’s expectations of higher education. While
the academic profession carries with it privileges of autonomy
and academic freedom, these long-established rights do not mean
faculty members are solely independent agents without obligations
to the academic community. Rather, faculty members have explicit
responsibilities that accompany membership in the institutional
community of their employing institution.

A reciprocal relationship between institution and faculty mem-
ber means that, while the faculty members assume the roles of
carrying out the mission and purposes of the institution, autonomy
and academic freedom are protected by institutional leaders and
policies.!! That is, within the institutional context, faculty mem-
bers are partners with the other faculty, administrators, and staff
and with the institution’s board to support and enact the mission
and purposes of that specific institution. The notion of different
stakeholder groups acting as partners to carry out the missions of
the institution is a counter-vision to the notion sometimes popu-
larized among faculty of the necessity of adversarial relationships
between faculty and boards. While occasions may arise when the
views of faculty, administrators, and boards may differ on specific
issues and thus require substantive debate, the responsibility for
the institution still resides across all three stakeholder groups. That
is, fulfilling the work of the institution rests on the engagement,
commitment, and respective roles of faculty, administrative lead-
ers, and board members working in partnership and with a sense
of mutual respect. Thus, we urge faculty members to understand
themselves as essential members of a partnership of stakeholders
whose collaboration advances the work of the institution. Being
part of this collaborative partnership requires all involved to
express curiosity and respect, assume mutual goodwill and com-
mitment to the good of the institution, and listen to and respect an
array of ideas and perspectives.

Third, in addition to understanding their overall roles as part-
ners in their institutions, we urge faculty members to consider
the specific requirements of their roles as institutional citizens.

Of course, institutional responsibility includes teaching, engaging
in research, and contributing to the community, in ways aligned
with institutional type and mission. But it also means engaging in
the ongoing tasks needed to run a university or college. Without
a doubt, many faculty and staff members feel the burden of high
workloads and the strain of compensation that too often fails to
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keep up with the growing cost of living.’> Under such circum-
stances, it is understandable that some faculty may want to limit
involvement in what can feel like uncompensated work. Nev-
ertheless, a secure academic position, whether a position in the
tenure-system or a term appointment with similar protections, is a
privilege that carries obligations. The conditions of autonomy and
academic freedom, accompanied by employment protection and
security, require day-to-day dedication and effort, carried out by
the faculty as institutional citizens, to maintain that environment
and ensure the continuation of those privileges.

What does the responsibility of institutional citizenship look like
for faculty members? We argue that faculty members, as institu-
tional citizens, have a responsibility to learn the meaning of shared
governance, with its roles for the different stakeholder partners.
They also have a responsibility to learn how a university or college
works in terms of decision-making processes, the management of
fiscal issues, and hiring, evaluation, and promotion processes.

Another element of effective institutional citizenship is under-
standing and respecting the different but complementary roles and
responsibilities of faculty members, administrative leaders, and
board members, and learning how faculty can effectively and pro-
ductively engage in idea exchange about institutional directions,
difficult fiscal decisions, and institutional priorities among com-
peting possibilities. Faculty members who see themselves as part-
ners and institutional citizens also agree to take on their share of
the many duties of running a department, college, and institution.
Leading a commiittee, participating in a task force, or agreeing to
serve as a department chair or governance committee leader is, for
many faculty members, less intrinsically exciting than delving into
their research or teaching. Nevertheless, this institutional work is
essential for accomplishing the overall mission and purposes of
higher education institutions. Thus, an essential responsibility for
faculty members is becoming involved in the working processes
of their institutions and approaching such work as a partnership
between faculty, administrative leaders, and board members, all
recognized and respected for their dedication to the institution
and its mission.

Concluding Thoughts

In the face of criticisms and sometimes intense pressures to aban-
don the values and norms that have ensured excellence in knowl-
edge discovery, application, and transmission, higher education
institutions can best meet the demands and challenges of the
times we are facing by re-committing to their missions and pur-
poses. Such re-commitment, however, does not mean avoiding or
resisting adaptation or proactive change. Rather, the path forward
requires understanding the norms and values that have ensured
excellence and quality in the work of higher education institutions,
while also recognizing areas for improvement, innovation, and

AGB.ORG

change. Creating the path forward depends on the collaborative
work of all stakeholders within academe, including governing
boards, administrative leaders, and the faculty. We especially urge
governing boards to consider how they can effectively support
faculty who do the core work of fulfilling the institutional missions
through their teaching, research, and engagement and protect

the conditions of autonomy and academic freedom so necessary
for the success of that work. At the same time, we urge faculty
members to recognize their roles as institutional citizens and to
understand and engage in the partnership across stakeholders that
is essential to the success of a higher education institution.

Ann E. Austin, PhD, is a university distinguished professor at
Michigan State University, where she is a faculty member in the
College of Education’s graduate program in higher, adult, and
lifelong education. She also has served in several senior
leadership roles in the College of Education and at the university
e level. She is also a member of the Principia Board of Trustees,
which includes Principia College and Principia School.

Brendan Cantwell, PhD, is a professor of higher, adult, and
lifelong education at Michigan State University, where he also
serves as the director of the Center for Higher and Adult
Education.
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eople usually cite academic freedom as a bedrock

tenet of higher education. But what does academic

freedom mean? And how does it influence the
governance of universities today and the decisions board

members will have to make going forward?

The answers to those questions are rooted in the history
of academic freedom in the United States. Long before the
U.S. Supreme Court recognized it as a First Amendment
right, the 1915 Declaration of Principles on Academic
Freedom and Academic Tenure, the founding document of
the American Association of University Professors (AAUP),

established it as a professional norm. Today, more than

a century later, that 1915 Declaration remains the most

thorough American analysis of academic freedom. Its
principles provide the intellectual basis for institutional
regulations governing academic freedom in many American
universities today.

For its part, the Supreme Court first identified academic
freedom as a First Amendment right in 1957. Initially
applied to professors, in the 1970s the Supreme Court
extended the First Amendment right of academic freedom to
universities as institutions.

Both the professional and the constitutional
understandings of academic freedom address the role
of university trustees. The current growing challenges
to academic freedom underline the importance of board

familiarity with these understandings.

The 1915 Declaration

The 1915 Declaration began by recognizing that trustees are “the ulti-
mate repositories of power” in universities and, therefore, can deter-
mine the extent of academic freedom within them. It stressed that the
“ordinary” university, whether funded by the state or through private
endowments, is a “public trust” and that its trustees “are trustees for
the public”? The ordinary university appeals to the public for support

as “a nonpartisan institution of learning” It violates the public trust if

it places “restrictions upon the intellectual freedom of its professors”
The 1915 Declaration differentiated the ordinary university

from a “proprietary” institution, which is “designed for the propa-

gation of specific doctrines prescribed by those who have furnished

its endowment” Whereas the ordinary university is a public trust,

a proprietary institution is a “private trust” whose trustees are obli-
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gated to support those specific doctrines. In contrast to ordinary
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universities, proprietary institutions, at
least with respect to one subject, do not
accept principles of free inquiry and are not
committed “to advance knowledge by the
unrestricted research and unfettered dis-
cussion of impartial investigators.” Rather,
they prescribe “inculcation of a particular
opinion upon a controverted question.

As examples of proprietary institutions,
the 1915 Declaration cited universities
established by religious denominations to
profess certain religious views, a university
established by a wealthy manufacturer to
promote the advantages of a protective tar-
iff, and a university endowed to promote
socialism. While expressing no opinion on
the desirability of proprietary institutions,
it stressed that they “should not be permit-
ted to sail under false colors” by presenting
themselves as ordinary universities. And
it observed that proprietary institutions
were becoming increasingly rare, pointing
out that many religious universities had
abandoned their previous commitments to
spread specific religious doctrines.

Many trustees, the 1915 Declaration
asserted, understand the distinction
between proprietary and ordinary univer-
sities. But it regretted that this distinction
“is not yet so universally accepted as it
should be” and that the trustees at some
universities still conceive their relation-
ship with professors as analogous to the
one between a private employer and his
employees. This “conception of a univer-
sity as an ordinary business venture,” in
which employers have almost unlimited
authority to fire employees, manifests “a
radical failure to apprehend the nature of
the social function discharged by the pro-
fessional scholar”

That function, the 1915 Declaration
stressed, is the production and dissemi-
nation of knowledge based on expertise
gained through lengthy study. Professors
cannot perform this societally valuable
function if people without academic exper-
tise are able to punish them for expressing
their scholarly views. “To the degree that
professional scholars, in the formation

The ordinary university appeals to the public for
support as “a nonpartisan institution of learning.”
It violates the public trust if it places “restrictions

upon the intellectual freedom of its professors.”

and promulgation of their opinions are, or
by the character of their tenure appear to
be, subject to any motive other than their
own scientific conscience and a desire for
the respect of their fellow-experts, to that
degree the university teaching profession is
corrupted; its proper influence upon public
opinion is diminished and vitiated; and
society at large fails to get from its scholars,
in an unadulterated form, the peculiar and
necessary service which it is the office of
the professional scholar to furnish”
Observing that infringements of aca-
demic freedom had varied over time, the
1915 Declaration reported that during
the early development of American
universities, the main threat came from
ecclesiastical pressure on the disciplines
of philosophy and the natural sciences.
Calling recent infringements less frequent
but still significant, it maintained that the
subjects of the threats had shifted. Though
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ecclesiastical pressure remained, most recent threats
attacked the political and social sciences.

Perhaps bending over backwards to be ideologi-
cally neutral, the Declaration identified threats from
both the right and the left. The document observes
that from the right—and particularly in private uni-
versities—trustees, donors, and parents often belong
to the more “prosperous” and, therefore, “conservative
classes” They object to academic views they deem
“ultra-radical” In state universities, by contrast, “the
danger may be the reverse” because the state legis-
latures that fund them may be dominated by pro-
gressives who object to academic views they deem
“ultra-conservative” Whatever the source of pressure,
the university should be “an intellectual experiment
station” free from the “tyranny of public opinion”
They should serve as a place where “new ideas may
germinate” yet also as “the conservator of all genu-
ine elements of value in the past thought and life of
mankind which are not in the fashion of the moment”
To assure public confidence in universities, the 1915
Declaration reiterated, universities must be organized
in ways that preclude “any exercise of pressure upon
professorial opinions and utterances by governing
boards of laymen”

After stressing the importance of academic freedom
in protecting the societally valuable function of pro-
fessors in universities, the 1915 Declaration cautioned
that academic freedom entails “correlative obligations”
Those obligations include following scholarly methods
and standards, setting forth the “divergent opinions”
of other scholars, and refraining from indoctrinating
students. Consistent with its justification of academic
freedom, the Declaration insisted that professors
should take the lead in evaluating any alleged depar-
tures from these obligations. Not only are professors
distinctively competent to make this determination,
but also involvement by others who lack competence
inevitably raises suspicion that improper motivations
played a significant role.

The 1915 Declaration conceded that lay boards
of trustees are competent to resolve disputes about
neglect of duties and “grave moral delinquency” But
with respect to academic speech, intervention by the
board destroys “the essential nature of a university,” a
place dedicated to the expression of expert academic
views by trained scholars. In making these points, the
1915 Declaration emphasized that it was not asserting
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“the absolute freedom of utterance of the individ-
ual scholar, but the absolute freedom of thought, of
inquiry, of discussion, and of teaching, of the aca-
demic profession”

“To impose any straight jacket
upon the intellectual leaders in our
colleges and universities would
imperil the future of our Nation.”

Academic Freedom as a

First Amendment Right

Whereas the relationship between trustees and pro-
fessors was at the core of the analysis of academic
freedom in the 1915 Declaration, the Supreme Court
focused on the relationship between the state and
professors in its early decisions identifying academic
freedom as a First Amendment right. Paul Sweezy, a
Marxist economist who had delivered an invited guest
lecture in a class at the University of New Hampshire,
was the plaintiff in Sweezy v. New Hampshire, the

1957 decision in which the Supreme Court initially
associated academic freedom with the First Amend-
ment. The New Hampshire attorney general, as part
of his investigation during the Cold War of possible
violations of a state law prohibiting government
employment of subversive persons, asked Sweezy if he
advocated Marxism and the theory of dialectical mate-
rialism in his lecture. Relying on the First Amendment,
Sweezy refused to answer. State courts in New Hamp-
shire rejected his First Amendment claim and held him
in contempt.?

Writing for a plurality of four of the nine justices,
Chief Justice Earl Warren declared that Sweezy’s con-
viction for contempt “unquestionably was an invasion”
of his First Amendment right to academic freedom. He
emphasized that professors play a vital role in a democ-
racy by guiding and training students. “To impose any
straight jacket upon the intellectual leaders in our col-
leges and universities,” he asserted, “would imperil the
future of our Nation.

In the paragraph of his opinion that addressed
academic freedom, Warren added: “No field of edu-
cation is so thoroughly comprehended by man that
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“Scholarship cannot flourish in an atmosphere
of suspicion and distrust. Teachers and
students must always remain free to inquire,
to study and to evaluate, to gain new
maturity and understanding; otherwise, our
civilization will stagnate and die.”

new discoveries cannot yet be made. Particularly is that true in the
social sciences, where few, if any, principles are accepted as abso-
lutes. Scholarship cannot flourish in an atmosphere of suspicion
and distrust. Teachers and students must always remain free to
inquire, to study and to evaluate, to gain new maturity and under-
standing; otherwise, our civilization will stagnate and die™

Justice Felix Frankfurter, who had been a professor at Harvard
Law School before his appointment to the Supreme Court, wrote
a concurring opinion reiterating “the dependence of a free society
on free universities.” Joined by Justice John Marshall Harlan I,
this concurrence, combined with the four justices who signed the
plurality opinion, provided a majority of six justices who treated
academic freedom as a First Amendment right. Frankfurter
emphasized “the grave harm resulting from government intru-
sion into the intellectual life of a university” while objecting to the
attorney general’s attempted compulsion of Sweezy “to discuss the
content of his lecture”®

To support his views, Frankfurter quoted from a recent South
African statement on academic freedom, which identified “the four
essential freedoms of a university: to determine for itself on aca-
demic grounds who may teach, what may be taught, how it shall
be taught, and who may be admitted to study”® The Sweezy case
involved the academic freedom of a lecturer; the University of New
Hampshire was not a party. But in the 1970s, when the Supreme
Court extended the First Amendment right of academic freedom
from professors to the educational decisions of universities, judges
at all levels of the judiciary often quoted or cited this sentence as
the core meaning of institutional academic freedom.

In Keyishian v. Board of Regents, decided a decade after Sweezy,

the Supreme Court majority again invoked the First Amendment
right of academic freedom while invalidating a New York law
designed to prevent the employment of subversive people by state
educational institutions. The majority called academic freedom “a
special concern of the First Amendment”” Frustratingly, the many
subsequent judicial decisions that quoted this phrase approvingly
have not elaborated #ow academic is “special” or its relationship
to general First Amendment rights of free speech. Yet the substan-
tial case law on the First Amendment right of academic freedom
does reveal the broad consensus, consistent with the analysis of
the 1915 Declaration, that it protects the content of expert speech
by professors in teaching and scholarship so long as it meets aca-
demic standards.

Justice Lewis F. Powell Jr’s opinion in the famous 1978 affir-
mative action case, University of California v. Bakke, was the first
time that a Supreme Court justice explicitly extended the First
Amendment right of academic freedom to a university. Quoting
Frankfurter’s concurring opinion in Sweezy, Powell relied on the
fourth of the freedoms identified in the South African statement,
“who may be admitted to study, to assert that the “freedom of a
university to make its own judgments as to education includes the
selection of its student body”®

In Bakke, Powell wrote only for himself, but 25 years later the
Supreme Court majority endorsed his analysis. And even when the
Supreme Court majority in 2023 invalidated the affirmative action
programs at Harvard and the University of North Carolina while
reinterpreting the constitutional meaning of racial discrimination,
it continued to identify institutional academic freedom as a First
Amendment right.
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Legal cases have applied the First Amendment right of institu-
tional academic freedom in numerous contexts. In most of those
cases, the administration acted on behalf of the university. But in
some cases, a faculty body did. In an important unanimous deci-
sion in 1985, for example, the Supreme Court treated the decision
of a faculty committee to dismiss a student on academic grounds
as a legitimate exercise of the university’s academic freedom.
“When judges are asked to review the substance of a genuinely
academic decision,” the opinion observed, “they should show great
respect for the faculty’s judgment”

Decisions about institutional academic freedom, like decisions
about the academic freedom of professors, have not resolved
many important issues about its scope. But just as the cases about
the academic freedom of professors have reached a consensus
that it protects the content of expert speech that meets academic
standards, the cases about institutional academic freedom have
reached a consensus that it protects the educational decisions of
universities so long as they do not violate other laws, such as the
prohibition against racial discrimination.

Recent Legislation and Demands
from the Trump Administration
Recent legislation in some states and demands on universities from
the Trump administration in 2025 have challenged the judicial
interpretation that has prevailed since the Supreme Court initially
recognized academic freedom as a First Amendment right in the
1957 Sweezy case. Such legislation prohibits teaching “divisive
concepts, often related to issues of race and sex. Demands from
the Trump administration condition federal funding of academic
research on requirements that universities place academic depart-
ments in receivership; create new programs; hire new faculty with
viewpoints acceptable to the government; base the admission of
students on purely “objective criteria”; restrict the percentage of for-
eign students; and close diversity, equity, and inclusion programs.

These restrictions involve substantially more government
intrusion into the intellectual life of universities than the Supreme
Court invalidated in Sweezy. The court concluded that even ask-
ing Sweezy about the content of his visiting lecture violated his
First Amendment right to academic freedom. By restricting the
scholarly content of classroom expression, these recent intrusions
go much further. They also interfere with all four of the essential
academic freedoms of a university identified in the South African
statement quoted in Frankfurter’s concurrence: “to determine for
itself on academic grounds who may teach, what may be taught,
how it shall be taught, and who may be admitted to study’*°

Some universities have acquiesced to these restrictions. But
litigation at four universities has challenged them on First Amend-
ment grounds. Three of the four legal decisions, consistent with the
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overwhelming consensus of existing law, found that the government
violated the First Amendment. The fourth decision rejected the
First Amendment challenge to an Alabama law while recognizing
that precedents in most jurisdictions did not support this result.

The boards of trustees at these four universities had very differ-
ent positions in the litigation. The President and Fellows of Harvard
College sued the Trump administration. By contrast, the Board of
Governors of the State University of Florida System and the Uni-
versity of Alabama Board of Trustees were defendants in lawsuits
challenging state legislation with which they complied. The Univer-
sity of California was not a party in the case challenging the Trump
administration’s intervention at UCLA, which was brought by the
AAUP and various labor unions representing UCLA employees.

As additional litigation unfolds, it will be interesting to see if
courts continue to follow the consensus of existing law about the
First Amendment right of academic freedom. It will also be inter-
esting to see what positions university trustees at various insti-
tutions might take in future litigation. Knowing how courts have
interpreted and applied this right will help them make much more
informed decisions.

David M. Rabban, JD, is the Dahr Jamail, Randall Hage Jamail, and
Robert Lee Jamail Regents Chair in Law and Distinguished
Teaching Professor at the University of Texas School of Law at
Austin. Rabban served as counsel to the American Association of
University Professors for several years. He later served as its
general counsel and as chair of its committee on academic
freedom and tenure. His teaching and research focus on free speech, academic
freedom, higher education and the law, and American legal history. His most
recent book, Academic Freedom: From Professional Norm to First Amendment
Right, was published by Harvard University Press in 2024.

Editor’s Note: Many quotes in this article are from the 1915
Declaration of Principles on Academic Freedom and Academic
Tenure, the founding document of the American Association of
University Professors. There is an initial citation for the first instance
in which the document is mentioned but other short mentions from it
are not listed as endnotes to provide better readability.
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A PRESIDENTIAL SEARCH is one of the most important activities that a governing board oversees.
The ability to do so with integrity and autonomy is critical, and yet the higher education media is
replete with recent reports of boards being influenced by outside forces exerting their opinions (in
some cases mandates) on these searches. In this article, a selection of AGB Search’s principals and
executive search consultants share their impressions about why board independence is essential,
the potential consequences of sacrificing board autonomy, and how boards can best prepare
themselves to withstand the pressures they may face as they conduct a search for a new president.
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Why is board independence so important in
presidential/chancellor searches?

m Melissa Trotta: Higher education is facing many external pres-
sures as well as close scrutiny of how institutions operate and the
value they provide. If a perception exists that a search is not being
conducted as a bona fide, authentic search and that a board is
simply carrying out the wishes of an external individual or group,
the credibility of the search and the appointee will be questionable
from the outset. Internal constituents including staff, faculty, and
students may resist supporting the appointee, and the presidency
will be challenging before it even begins. There is also reputational
risk for the institution among its alumni, friends, benefactors, and
the broader public if they perceive that a new president or chancel-
lor was appointed to appease an outside individual or entity.

u Kim Bobby: Presidential searches are among the most con-
sequential responsibilities a governing board undertakes. When
trustees approach the process with humility, curiosity, and fidelity
to the institution’s mission, they create conditions that allow can-
didates to envision themselves thriving in partnership with faculty,
staff, students, alumni, and community stakeholders. At their best,
boards send a signal of stability and shared purpose that attracts
outstanding leaders.

The opposite is equally true. When trustees interfere with oper-
ations or impose personal agendas on the process, candidates see
warning signs. In an era when board dynamics are widely reported
in the press and amplified on social media, internal conflicts can-
not be hidden. Prospective presidents quickly learn whether a
board is cohesive or fractious. Many strong candidates simply walk
away, unwilling to risk stepping into a role defined more by conflict
than by mission.

mJerry Gilbert: Governing boards of institutions of higher learn-
ing need to stand strong in the storm of today’s tumultuous polit-
ical strife. An independent board that does not bend to outside
pressures is better situated to operate in the best interest of the
institution and help maintain an academic environment where all
opinions and ideas are valued and respected. Ultimately, boards
with integrity, transparency, and resistance to outside influences
attract higher quality candidates for presidential searches, have
broader support from their constituencies, and are able to better
function properly as they partner with the president or chancellor
to lead the institution.
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m Carlton Brown: Political interference erodes board
independence and can lead to mission drift or mission
distortion. Gubernatorial and legislative interference
also especially move toward the homogenization of
higher education and the removal of institutional char-
acter and uniqueness that make the institution particu-
larly important to its primary clientele.

mFred Moore: Trusteeship of a higher education
institution is an honor that only a small portion of

our society experiences. That honor carries with it a
fiduciary duty to always act in the institution’s interest.
Such actions, especially in a presidential/chancellor
search, must be grounded in an independent assess-
ment by the board as a collective body. The board does
not share this responsibility with anyone else and its
decision must reflect independent judgment.

What are some potential consequences
when outside forces unduly influence a
search?

uKim Bobby: The consequences are clear:

m Searches take longer. With qualified leaders
opting out, committees often restart searches or
re-open pools.

m Candidate pools shrink. Talented presidents pro-
tect their reputations and avoid institutions where
governance disputes dominate headlines.

» Turnover rises. Boards that struggle to align
around their role experience short-lived presiden-
cies at great financial and reputational cost.

= Reputations suffer. Public awareness of board intru-
sion undermines not only searches but also donor
confidence, faculty recruitment, and student trust.

These patterns take a human toll. Candidates

describe contentious searches as demeaning. Campus
communities, already weary from frequent leadership
changes, grow skeptical of the process itself. Faculty
and staff lose faith when institutional priorities are
eclipsed by board discord.

m Carlton Brown: Trustee interference in a search
does not always get exposed, and even if exposed, not
in a manner timely enough to save a candidate. In pri-
vate institutions, the possibility of interference can be
fairly expansive and avoid public exposure. Candidates

may not become aware until they have either been
rejected or receive an offer. Additional potential con-
sequences are that searches have to be relaunched and
will likely not attract the same caliber of candidates,
and internal resistance to the new appointee can be
very disruptive and long-lasting.

How can boards prepare themselves to
withstand all the pressures that they may
face, particularly when preparing for and
conducting a presidential or chancellor
search?

nFred Moore: A board can and should listen to the
voices of those interested in a presidential/chancellor
search. Indeed, listening is not antithetical to indepen-
dence. In the final analysis, however, only the board can
decide whom to appoint as president or chancellor and
so listening cannot lead to a delegation of the board’s
duty. The board cannot allow anyone to substitute their
judgment in place of the trustees, no matter what pres-
sures are brought to bear.

u Melissa Trotta: True alignment of the board is
essential. A board that has done the work to reflect on
what is most needed in the next president or chancel-
lor, that adheres to a structured process, and that val-
ues transparency in how the search is being conducted
will be most effective. Acknowledging upfront that
there may be outside individuals or groups who want
to exert their influence helps prepare the board should
that come to pass, and experienced search consultants
can also help to provide guardrails and reminders
about best practices.

m Carlton Brown: I try to lead board members to
focus on the relationship between the institution (mis-
sion, values, student needs, sense of community, and so
forth) and the board. This should be the only relation-
ship that matters regardless of how one came to be a
board member.

u Kim Bobby: Boards that see themselves as learning
boards—willing to reflect, adapt, and recalibrate—
show courage in self-correcting. By clarifying the dis-
tinction between oversight and operations, engaging in
governance education, and recommitting to the institu-
tion’s mission, trustees can realign their behavior with
the values they hope to see in their next president.
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Do you have any other thoughts you would
like to share about the importance of boards
maintaining theirindependence and staying
focused on what is best for the institution
as they engage in executive leadership
searches?

m Melissa Trotta: To reiterate what my colleagues
noted earlier, keeping the institution’s mission front
and center is the touchstone for a search for a new
president or chancellor. Having honest discussions as a
board about how each candidate under consideration
would honor and deliver on the institution’s stated
mission (versus, for example, carrying out a particular
political agenda) is challenging but important work.
Putting students at the center of decision-making

can also shed important light on the right candidate
for the institution’s current circumstances and most
pressing needs.

mJerry Gilbert: The ideal environment at an institu-
tion of higher learning is one where the board and the
president are united in philosophy and vision. That
requires trust and transparency. A president who can
trust their board to be independent is one who can
focus on the important task of advancing the mission
of the institution and not overly worry about outside
pressures on themselves or their board.

u Kim Bobby: Ultimately, the presidency is not just
another hire; it is a covenant between a leader and a
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community. Boards that embody respect, restraint,

and humanity in the search process make it possible

to attract leaders who can advance the institution with
confidence and integrity. In demonstrating the humility
to learn and the courage to self-correct, boards safe-
guard both their institutions’ futures and the promise
of higher education leadership.

About AGB Search

AGB Search offers executive search, interim search,
executive coaching, and compensation evaluation
services exclusively for higher education institutions.
Founded by the Association of Governing Boards of
Universities and Colleges (AGB) in 2010, AGB Search
has a deep understanding of the qualifications crit-
ical for effective higher education leadership. The
firm’s affiliation with AGB ensures clients receive
access to valued governance resources and training,
in addition to highly regarded search services. Pre-
ferred pricing on all services is extended to all AGB
member institutions. www.AGBsearch.com.

Melissa Trotta, EdD, associate managing principal and senior
vice president for client development, AGB Search.

Kim Bobby, EAD, principal, AGB Search.

Carlton Brown, EdD, senior executive search consultant, AGB
Search and former president, Clark Atlanta University and
Savannah State University.

Fred Moore, JD, MBA, senior executive search consultant, AGB
Search and former president, Buena Vista University.

Jerome (Jerry) Gilbert, PhD, executive search consultant, AGB
Search and former president, Marshall University.
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C ensorship of Colleges

and Universitieg

BY KEVIN P. REILLY AND AMY REID

Censorship on college campuses has risen drastically in recent years,
with state and federal governments attempting to dictate what can and
cannot be said on campus, what must and must not be taught in the
curriculum. In this environment, it is essential that boards ensure the
integrity and independence of their institutions.
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IGHER EDUCATION has confronted overwhelming challenges

since January 2025. Not only have individual institutions faced investigations,

lawsuits, and coercive “offers” from the federal government, but whole swaths
of the sector have had to adapt to rapidly shifting landscapes. Once stable structures for
accreditation, financial aid, research funding, curricular standards, and visas for international
students, researchers, and faculty now teeter. Even the principles of institutional autonomy
and campus free expression are called into question.

In this climate, much attention has been focused on the impact of the federal administra-
tion’s moves, and with good reason. Whether one considers the impact
of billions of dollars of cuts to research funding, the targeted attacks on
some of the nation’s most storied private and public research universities,
or the more than 8,000 student visas that have been revoked, the scale of

the onslaught is staggering. The immediate and long-term consequences of these unprec-
edented federal initiatives reverberate outward from campuses, impacting local communi-
ties, international cooperation, and the health of many Americans.

But that is only part of the picture. The groundwork for the havoc on the federal level
was laid over years of ongoing and coordinated attacks on all sectors of higher educa-
tion coming from state capitals across the country. As reported in PEN America’s recent
annual report, America’s Censored Campuses 2025: Expanding the Web of Control, 2025
was “a year of catastrophe” for higher education, with record-breaking levels of state leg-
islation that directly and indirectly censors the education available to America’s college
and university students.!

State Interventions

State legislatures set three troubling new records in 2025:

u the highest number of laws censoring higher education in a year (21)

u the largest number of states passing those bills (15)

m the highest number of states passing their first higher education censorship bill (8)

That last number in particular speaks to the dangerous spread of educational censorship
across the country.

As a result, now over 50 percent of American college and university students attend school
in one of the 23 states that have passed at least one higher education censorship bill since
2021, when PEN America first began tracking this legislation.

PEN America’s report details the rapid proliferation of state-level legislation impacting
higher education and the amplification of those efforts on the federal level. As such, it’s an
important resource for trustees. Its in-depth analysis maps out the most pressing challenges
facing college and universities today: from challenges to institutional autonomy over tenure,
shared governance and curricula, to the rise of jawboning demanding the firing of specific
faculty and the dismantling of the accreditation system. It also includes a comprehensive
overview of the higher education censorship laws and policies passed by states in 2025. While
changes in state-level law and policy sometimes fly below the radar, they have immediate and
long-term impact on students at both public and private campuses: limiting conversations on
the quad and in classrooms, canceling classes and student-life programming, sidelining faculty
in campus governance and curricular decision-making, and undermining tenure. To drive
home the real and personal costs of these policies, PEN America also launched in December a
blog series, Snapshots of Censorship, featuring the stories of faculty whose research, teaching,
and service have been disrupted by government censorship.
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TAKEAWAYS

m Attempts by the federal and state
governments to censor colleges
and universities are growing at an
alarming rate.

m Trustees have a unique,
indispensable role in safeguarding
academic freedom and free speech
at their institutions.

Preventing political parties from
exerting ideological control over
higher education is essential to
American democracy.

What Counts as Censorship?
Direct vs. Indirect Tactics

To explain the impact of state legislation
on higher education, PEN America draws a
distinction between “direct” and “indirect”
censorship. Some state legislation is easy
to identify as censorship, because the bills
explicitly or directly limit or prohibit what
can be taught or discussed in a college or
university classroom. These “educational
gag orders”—for example, Mississippi HB
1193 (2025), which restricts how race and
gender can be discussed in both K-12 and
higher education classrooms*—were the
first sort of censorship measures that PEN
America began to track. Gag orders are
effective, as are sledgehammers, but they’re
also open to legal challenges. A prelimi-
nary injunction was issued in August 2025
blocking implementation of certain provi-
sions of Mississippi’s HB 1193, for exam-
ple.® And yet, there were seven gag orders
passed in 2025, a significant rise over the
four that were passed the year prior.

As predicted in PEN'’s 2024 report,
however, over the past two years there has
been a real strategic shift from direct to
indirect censorship, with state legislatures
diversifying their approaches and, as we
put it, “refining the art of censorship* In
2025, the vast majority of censorship bills
and policies introduced and passed across
the country are what PEN categorizes as
“indirect censorship” These include mea-
sures that chill the climate for campus free
speech and indirectly censor the curriculum

by placing limits on general education or
curriculum requirements, imposing “intel-
lectual diversity” or “institutional neutrality”
mandates, restricting faculty involvement
in shared governance, limiting tenure, or
undermining the accreditation process. All
told, there were 78 state bills introduced
across the country in 2025 that included
“indirect” censorship provisions, more than
double the number that included “direct”
censorship measures, 37 (some bills, we
note, included both direct and indirect
measures). That ratio holds up, too, as we
compare the bills that were signed into law:
20 indirect measures became law, or almost
three times the number of gag orders

that did. The rapid proliferation of these
bills is in part explained by the circulation
of model legislation authored by groups
including the Goldwater Institute and the
Civics Alliance.’

Examples of indirect censorship passed
in 2025 include Indiana’s HB 1001, which
relegates faculty senates in the state’s pub-
lic universities to an “advisory” role only
in academic affairs®—a move we've seen
in legislation in Texas,” Ohio, and Utah® as
well. Or consider Idaho’s SB 1198, which
stops short of banning specific content,
but instead stipulates that, with minimal

exceptions, courses on “critical theory”
cannot be required for completion of a
major, minor, or certificate, thereby lim-
iting opportunities for students to engage
with meaningful or challenging content.’
Kansas SB 125 ominously expands the
scope of previous “DEI bans” by micro-
managing how state employees, including
faculty, communicate, specifically prohib-
iting them from indicating their pronouns
in emails or “any other form of communi-
cation”™® Each of these provisions makes it
less likely that faculty and students will be
able to engage in free and open discussion
in classes and across campus.

Challenges to Accreditation
Another tactic to indirectly censor educa-
tion on campus—and one that has been
replicated in multiple states in the 2026
legislative session—is to undermine the
accreditation system. Florida was at the
start of this push, passing SB 7044 in 2022,
which required public universities to switch
accreditors.!! In 2025, Florida coordi-
nated the launch of a new accreditor, the
Commission for Public Higher Education
(CPHE), as a state-based alternative to
regional accreditors. Nationally, the pivot
to using accreditation to drive campus
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policy is championed by the Heritage
Foundation, which markets a model bill for
that purpose, “Rejecting Racism in Post-
secondary Institutions and Postsecondary
Accreditation” Bills weakening the accred-
itation system were introduced in multiple
states in 2025, including South Carolina'?
and Michigan," and Tennessee passed SB
2528.1* In 2026, more states have jumped
on the accreditation bandwagon, with bills
introduced in West Virginia,'> Oklahoma
(HB 3132 and HB 3134),'* Missouri,’” and
Iowa.'® Trustees should expect to see more
of these sorts of bills coming in the next
year, upending the established system of
independent accreditors and destabilizing
institutions in the process.

The Responsibility of Trustees
What should college and university trust-
ees be expected to do in the environment
documented in the PEN America report?
Getting consensus on a reasonable answer
to this question involves asking: Why do we
have governing boards overseeing higher
education institutions in America?

The genius of American higher edu-
cation since colonial times has been the
absence of a Ministry of Education that
controls the operation of colleges and
universities. This arrangement grows
out of the very American notion that in
a democracy, people need access to reli-
able information. A free and autonomous
higher education sector that leads in the

AGB.ORG

discovery and dissemination of new knowl-
edge is, like a free and independent press,
essential for the health of a democracy, for
the common good. We cannot afford to
have colleges and universities reduced to
being echo chambers for those who occupy
elected office.

For colleges and universities to fulfill
their mission, their governing boards need
to work in tandem with faculty and admin-
istration to ensure that teaching, research,
and community service serve the needs of
the people broadly speaking, not impose
the agenda of any political party or official.
What can and can't be said on campus;
what must and must not be taught in the
curriculum; which students to admit and
which to expel; which faculty to hire and

which to fire; what topics to research and
how: these decisions should not be dictated
by government.

Elected officials do have a clear interest
in assuring that the public colleges and
universities they help fund serve the public
good. And let’s be clear: the combination of
state and federal funding—which includes
funds for student aid and loans and a robust
program of research support across all
fields—has guaranteed the global success
and achievements of the U.S. higher edu-
cation sector. To be blunt, the largest single
source of revenue in the home institution
of one of the authors of this article, the Uni-
versity of Wisconsin-Madison, one of the
nation’s top-ranked public research univer-
sities, is federal dollars.! But the success of
the American system is predicated on both
the interdependence between higher edu-
cation and federal, state, and local govern-
ments and the independence of both public
and private institutions from government
overreach. Trustees who place the interests
of the institution and its students above per-
sonal or political interest play a leading role
in this. If governing boards merely rubber
stamp decisions from above, why not just
dismiss all the trustees and establish a cen-
tralized ministry to govern the sector? Does
anybody think that’s a good idea?

We are not saying that colleges and uni-
versities have always gotten things right.
Some colleges and universities, including
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YOU CAN’T SAY THAT!

some of the most prominent ones, have
adopted policies and practices or permitted
behaviors that can limit intellectual diversity
on campus and stifle free speech, such as
mandatory diversity statements from job
candidates, speech codes that discourage
honest questions, shout-downs of conserva-
tive speakers, and tolerance for antisemitic
rhetoric. One of the purposes of higher edu-
cation is to have students encounter views
very different from their own, wrestle with
them, engage in civil dialogue with the peo-
ple who put them forward, and decide what
they think and believe in a newly informed
way. We think governing boards that work
closely with faculty and administrators are
in a better position to promote policies

that will achieve this than are politicians far
removed from campus who seek to impose
a top-down, one-size-fits-all approach.

How Do Students Experience
Campus Free Expression?

If you listen to what the majority of students
and alumni have to say about campus cli-
mate, you will hear a different story from
the one that has been pressed on the public.
The Gallup organization and the Lumina
Foundation released a new report earlier
this year entitled The College Reality Check:
What Students Experience vs. What Amer-
icans Believe based on a survey of 4,000
undergraduates and 6,000 college graduates.
Among its consequential findings:

= Between 64 percent and 74 percent of

Higher education cannot fulfill its unique

obligation to think ahead on behalf of society
unlessitis able to push society’s boundaries.

Democratic, Republican, and indepen-
dent students say all or most of their pro-
fessors encourage students to share their
views and support speakers and audience
alike during controversial discussions.

m Most students say they feel free to express
their opinions on campus, including 76
percent of Democrats and 69 percent of
Republicans.

m Just 2 percent of all college students,
including 3 percent of Republicans, say
they feel they don't belong on their cam-
pus due to their political views.?

By and large, higher education’s “cus-
tomers” do not believe that they are caught
in some kind of progressive echo chamber.

Boards should always be supportive
of more spirited debate and serious dia-
logue on campus. But they should never
ally themselves with government efforts
to control or structure or referee that
back-and-forth. While most Americans
don’t have a feel for or care much about
academic freedom, they generally don't
much like censorship, especially not when
it’s imposed by the government. They hate
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the idea of any government telling them or
their kids how to think or what to say. And
in all honesty, no amount of social pressure
from your peers—or even the occasional
faculty member—can justify legislation

or policy that threatens to undermine
educational institutions if they fail to com-
ply with the will of the political party in
power. There is no equivalence in these
two threats to the mission and viability of
higher education.

Trustees are the border runners
between the party in power and govern-
ment entities on the one hand and the
university on the other. At their best, they
act as a conduit to bring public opinion—
and sometimes public criticism—into the
university, while at the same time buffering
it from interference that gets in the way of
its always messy search for truth and its
service to the commonwealth that derives
from that mission. There is an inherent
paradox in that mission. Higher education
cannot fulfill its unique obligation to think
ahead on behalf of society unless it is able
to push society’s boundaries.

AGB’s Advice for Trustees

As AGB puts it in its Govern NOW tool-
kit, “We believe that governing bodies
should act with integrity as stewards of
mission and public trust, not as ideological
operatives. We emphasize partnership,
accountability, and independence” When
government influence and accountability
turn into direct intervention, when they
manifest as heavy-handed government
prohibitions and mandates with the force
of law and threats of devastating defund-
ing behind them, trustees need to stand
together in defense of academic freedom
and the institution they serve.
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The PEN America report makes the case that we are at a crucial
juncture. Now is the time for trustees to articulate the values that
undergird our higher education system and to hold to them: sector
autonomy, intellectual rigor, and academic freedom for faculty and
students. Political winds do change. It is incumbent upon trustees
to take a longer, principled view, so that colleges and universi-
ties are not endlessly whipsawed between successive competing
demands to promulgate the prevailing orthodoxy.

Trustees need to be able to criticize and defend and help change
the institutions they oversee with the long view in mind, with
bravery and steadfastness. They need to try to convince elected
and appointed political folk that letting trustees do that is a better
approach than imposing laws and policies in a short-sighted effort
to gain control of colleges and universities that will inevitably
boomerang. That’s what our democracy should be able to trust
trustees to do.

The national landscape for higher education has shifted drasti-
cally over the past five years—and that means that the challenges
and responsibilities of governing boards have shifted as well. The
norms of shared governance that had allowed small colleges and
large universities, both public and private, to function, if not always
smoothly, at least with a reliable sense of stability have been chal-
lenged, leading to sector-wide uncertainty about the path ahead.
Now more than ever, board members need to carefully weigh their
responses to this moment so that the successful model of Ameri-
can higher education long admired around the world can continue
to do its part to advance American democracy.

Kevin P. Reilly, PhD, is president emeritus and regent professor of
the University of Wisconsin (UW) System, having served as
president from 2004-2013, and is an AGB senior consultant and
senior fellow. Reilly served as chancellor of UW-Extension from
2000 to 2004 and as provost and vice chancellor from 1996 to
2000. Reilly came to Wisconsin from the State University of New
York (SUNY) System, where he was associate provost for academic programs
and then secretary of the university.

Amy Reid, PhD, is the program director for PEN America’s
Freedom to Learn Program. She works with other PEN America
staff and with colleagues from across the country to push back
against government censorship in higher education. She was
% formerly professor of French language and literature and director
LW of the Gender Studies Program at New College of Florida. In 2023-
2024, she served as chair of the faculty and as the faculty representative on the
New College of Florida Board of Trustees, working to safeguard the principles of
academic freedom in the Florida State University System.
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With academic freedom being in the spotlight—now more
than ever—all campus stakeholders must play their part
in protecting this tenet of higher education and champion
institutional autonomy. Board members must be selected
and educated for their role; presidents must be encouraged

and rewarded for service; faculty must be prepared for their

involvement in governance and leadership; and students must

be considered partners in transformational learning.

BY ROBERT A. SCOTT

HE FOUR PARTIES to academic governance and

academic freedom constitute a system that can counter

the increasingly corporate style of higher education
institutions that has fostered criticisms both on and off campus.
To change course, board members must be selected and educated
for their role; presidents must be encouraged and rewarded for
service as chief purpose officer (CPO) as well as chief executive
officer (CEO); faculty must be prepared for their involvement in
governance and leadership; and students must be considered
partners in transformational learning, not customersin a
transactional experience.

While the accusations and demands of the federal government
against Harvard, Columbia, and other elite institutions have
garnered most of the national headlines, the administration’s
Compact for Academic Excellence in Higher Education offered to
other universities should give further pause. The Compact would
confer preferred access to federal research funds in exchange
for submitting to dictates regarding academic freedom and
institutional governance, including shared governance.

Most of those offered the Compact have said “no” as it would
violate basic principles of academe. It also would interfere with
student admissions, faculty hiring, academic programming, and
international relationships as well as mandate institutional
neutrality. But institutional neutrality does not mean higher
education cannot advocate for its values.

Furthermore, the demands for compliance were accompanied
by unsupported claims or selective evidence of institutional
wrongdoing that do not follow the federal government’s own
guidelines for regulatory action.
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PROTECTING ACADEMIC FREEDOM AND INSTITUTIONAL AUTONOMY

The 2024 winter congressional hearings that challenged several
university presidents to make statements about political issues
resulted in many institutions adopting policies of “institutional
neutrality” By resolution, boards of trustees of numerous colleges
and universities declared that they would not take public stands on
controversial issues.

Many of these policies cite the so-called “Chicago Principles”
enunciated in the “Kalven Committee: Report on the University’s
Role in Political and Social Action,” issued in 1967 by the Uni-
versity of Chicago. Such issues include international conflicts,
investments in certain products and countries, and stands taken
by elected officials.

In essence, the report states that, to protect free speech and
freedom of inquiry, university leaders should not engage in speech
that would appear to infringe on others’ speech. It argues that the
university should be a protected, neutral place for the expression of
all ideas, a safe space for “strong disagreement, independent judg-
ment, and the questioning of stubborn assumption”?

There are good reasons for universities to avoid taking politi-
cal stands. When a board of trustees or president issues a public
statement, it can stifle contrary views; it can appear to suppress
disagreement and debate on divisive issues. This would be in
violation of the university’s responsibility to foster questions and
respect the role of expertise. Making statements about some
issues but not others places the institution in jeopardy of a double
standard: indicating that some issues deserve comment, but oth-
ers do not. Such statements can put the institution in a partisan
controversy, a place it should avoid.

However, the Kalven Report does not assert that institutions
are prohibited from commenting on public policies that would
affect institutional autonomy and the

faculty governance, academic curricula, and diversity, equity, and
inclusion initiatives,” according to PEN America.?

These actions, based on unproven allegations and often without
due process and respect for the law, expose the vulnerability of col-
leges and universities, despite Supreme Court decisions.

Dartmouth College v. Woodward (1819) and Sweezy v. New
Hampshire (1957) both affirmed that universities must remain
free from government interference in their teaching, hiring,
admissions, and governance. Institutional autonomy and board
independence are fundamental to academic freedom, educational
excellence, and the fulfillment of fiduciary duties.

In the Sweezy case, Supreme Court Justice Felix Frankfurter
wrote, “It is the business of a university to provide that atmo-
sphere which is most conducive to speculation, experiment, and
creation. It is an atmosphere in which there prevail ‘the four
essential freedoms’ of a university—to determine for itself on
academic grounds (not political or ideological grounds) who may
teach, what may be taught, how it shall be taught, and who may be
admitted to study.”

An important service for institutional and academic leaders
is accreditation, both institutional and programmatic. Voluntary
accreditation has served higher education well and has become
a model for global higher education. By active participation,
we in higher education can save it from a government assault
that characterizes regional accreditation as a “cartel” and urges
the creation of new accreditation alternatives. This is a blatant
attempt to undermine quality controls and support predatory
proprietary schools.*

University leaders must use these precedents to protect aca-
demic freedom for faculty and students and institutional autonomy

for the campus. These priorities

freedom of scholars to pursue truth
no matter where that pursuit may
lead. The report explicitly states that
the university must defend itself, and
I would say “boldly; against attacks
on its principles of academic free-
dom and institutional autonomy.

It reminds us that the university is
home to scholars and students who
may comment freely and responsibly
but the institution itself should not
take positions on other than academic matters.

Now, governors and state legislators are promoting policies
that proscribe what subjects can be taught, what books can be
read, and who can be hired to teach. State lawmakers have issued
“educational gag orders that restrict college teaching” and “ideo-
logically motivated attacks on university operations, including

By active participation, we in
higher education can save it
from a government assault that
characterizes regional accreditation
as a “cartel” and urges the creation
of new accreditation alternatives.

are embedded in state-awarded
institutional charters and regionally
accredited campus mission state-
ments. They are supported by many
agreements on academic freedom
and tenure over the years, including
AAUP in 1915 and 1940, and the
joint statement the “Government of
Colleges and Universities” of AAUP,
ACE, and AGB in 1966.

These policy agreements define
higher education as a moral enterprise chartered by the public and
dedicated to the public good. This compact between the public
and institutions is based on a commitment to advanced learning,
the advancement of society, and the preparation of citizens and
professionals. Universities and colleges are intended to be places
where ideas are in contention and truth is sought through dialogue
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and discovery as so well stated in Abraham Flexner’s “The Useful-
ness of Useless Knowledge.”
But what do we mean by academic freedom? This form of

freedom is not freedom from responsibility to students, col-
leagues, institutional mission, or society. Instead, it is freedom to
inquire, i.e., interrogate assumptions and assertions to expose the
questions hidden by answers, as James Baldwin said, and special
interests in government, media, or even institutions.® It is the
freedom to think independently, to have rights, and to consider
consequences, both intended and not.

It also is the freedom to imagine, to be curious, to consider
what might be and how humanity might develop its humaneness.
It is freedom to express ideas without fear of reprisal or censorship.

Finally, it is the freedom to innovate, to realize what is imagined
in new forms and methods.

We know these priorities and principles. Do we know how to
promote and protect them? How do we prepare university trust-
ees for their roles as fiduciaries and guardians of them? How do
we prepare presidents for their duties as “Chief Purpose Officers”
responsible for ensuring that the principles guide decision-making?
How do we prepare faculty for their responsibilities in governance
and leadership? What are the dynamics at play in their roles and
responsibilities to benefit from and protect academic freedom and
institutional autonomy? What about students?

AGB.ORG

Institutional leaders and faculty
should not only consider the campus
as a community but higher education
at large as committed to common
values and purpose, realizing that an
attack on oneis an attack on all.

Governing Boards

Boards of trustees are responsible for preserving academic freedom
and institutional independence, which are necessary for teaching and
scholarship that challenge assumptions and assertions. Furthermore,
college and university boards have three legal duties like those of
corporate boards. These are the fiduciary duties of care, loyalty, and
obedience. The duty of care means that board members must pre-
pare diligently, participate actively, and protect the institution through
appropriate oversight, including guarding against external interference.

The duty of loyalty requires that board members act in good
faith and in the institution’s best interests, not out of self-interest
or in the interest of a particular constituency, including alumni or a
governor. This duty specifies that a trustee should not have mixed
loyalty, only allegiance to one institution at a time.

The duty of obedience means that boards must uphold the
institution’s charter and mission, maintaining public trust through
transparent stewardship. These three duties protect academic free-
dom as a principle.

Surprisingly, fewer than 15 percent of American college and
university trustees have any professional experience in higher
education. This fact underscores the need for rigorous orientation
in academic governance, the meaning of mission and academic
freedom, the higher education landscape, and what is higher about
higher education.
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Board service, if done

well, is work and takes

energy, imagination, and

commitment—not old

sentiments revisited. Board

members help frame the issues;

in this way the board not only

governs but also leads.

Can one imagine a company such as Google or Chase declaring
that 85 percent of its board members have no experience with the
firm’s unique attributes, business model, competitive position, and
financial and personnel policies? Well, this is the case in higher
education. The increasing demands on governance have made
it necessary for university board members to be knowledgeable
about the purposes and history of higher education at large as well
as the heritage of the institutions they serve.

This is why it is helpful for boards to include members from
non-overlapping academic institutions who are knowledgeable of
higher education’s history, principles, and priorities as well as con-
text and challenges.

Board members may wish to serve because they believe it is
time to give back to an institution that was important to them at a
critical time in their lives. While this motive is honorable, it does
not reflect the true nature of what is needed for the position. Board
service, if done well, is work and takes energy, imagination, and
commitment—not old sentiments revisited. Board members should
know the positive reasons they wish to serve and understand what
is rewarding and challenging about serving. They should know how
the board chair and president can help them be more effective in
their roles on the board. Board members help frame the issues; in
this way the board not only governs but also leads.

An essential function of boards is to monitor the alignment
of mission, goals, strategies, resource allocations, rewards,
and results, as well as the timeline for accomplishing goals.

That this function is not exercised fully is demonstrated by the

non-alignment of educational missions and graduation rates.

The university horizon is long term, while a private business,
unless it is family owned, generally operates with a short-term
horizon. This perspective affects the approach to developing new
programs in the university, which expects a long life, as compared
with new products at a firm, which require a fast payback.

State institution higher education board members are either
elected by the public or appointed through a political process
involving the governor and legislators. Private institution board
members generally are elected by a self-perpetuating board accord-
ing to its own criteria, usually with fundraising as a major consid-
eration. In neither case is governance acumen or higher education
expertise a primary criterion.

The President

The second consideration to be examined is the evolution of the
college and university president’s role. Campus presidents have
variously been described as mediators, cheerleaders, budget mas-
ters, lobbyists, high-stakes panhandlers, promoters, and entrepre-
neurs. Too seldom are they thought of as educators, the keepers of
an institution’s mission and legacy for transformational teaching
and learning, and protectors of academic freedom.

Much of what was written above about boards can apply to
campus presidents because boards hire, evaluate, and retain or
dismiss presidents. However, presidents have the opportunity and
responsibility to define how they fulfill their roles. Are they a CEO
or a CPO?
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CEOs focus on size and scale; organization and
delegation; short-term goals; the efficiency of means,
money, and markets; customers; personnel; and labor.
By contrast, CPOs focus on purpose and meaning, the
long-term, the integrity of ends and means, the quality
of programs and services, student success, and faculty
as partners in a moral enterprise. They consider her-
itage (such as ideas and values of the past) as well as
history (such as the experiences of the past) in devel-
oping plans. How the president views the role is due
in large part to the composition and expectations of
boards. In both cases, CEO and CPO, there is concern
about money and markets, whether state appropria-
tions, fundraising, or debt service, and state and fed-
eral compliance requirements.

The board of trustees should encourage presidents
to engage in professional development as mission-
oriented institutional leaders and as leaders of
higher education as an enterprise. The president
should remind everyone that each institution is
part of a larger, national, indeed international,
community of higher learning.

The board of trustees should encourage presidents
to engage in professional development as mission-ori-
ented institutional leaders and as leaders of higher
education as an enterprise. The president should
remind everyone that each institution is part of a larger,
national, indeed international, community of higher
learning. Too often presidents and boards think of
competition instead of cooperation for the common
academic good. Colleges and universities represent a
community, a compact for advanced learning.

Some presidents organize an advisory council of
accomplished persons from the various professions repre-
sented by the academic programs of the institution. These
groups can be helpful in bringing expertise to problems
and by being ambassadors for the institution and its val-
ues to the public and elected officials. They also can serve
as practice settings for future board presentations.

It is wise for presidents to practice leadership by
walking around. Talking with students, faculty, and staff
about what is going well and what they think should be
fixed provides a rich menu of ideas. This form of lis-
tening reveals local knowledge about policies and pro-
cesses that more formal forums often conceal. Only by
knowing the campus community can a leader protect it
and its freedoms.

Finally, the president must be an effective communi-
cator, using occasions such as faculty meetings, student
government meetings, and external community gather-
ings to remind constituents of the institutional mission
and priorities, seek feedback, the importance of aca-
demic freedom and institutional autonomy, and reaffirm
the value of institutions cooperating in defending these
principles.

The Faculty

A third consideration regarding academic freedom is the
failure of boards and presidents to prepare faculty mem-
bers for their roles in governance and leadership. After
all, faculty are closest to the students whom institutions
are chartered to serve and are integral to the fulfillment
of institutional missions. Higher education leaders can-
not fulfill their commitment to shared governance if the
parties to it are unprepared for their roles in it.

The faculty is the guardian of academic standards.
The curriculum is a covenant in fulfillment of the
mission for student learning. This requires a focus on
students, third-party quality reviews, and faculty as
partners in governance and leadership. These roles
require preparation.

To prepare for their role in governance, faculty
can participate in regular sessions on campus dealing
with such topics as accreditation, academic program
reviews, enrollment management, strategic planning,
budgeting, and political interference. They also should
receive publications about higher education issues
and be encouraged to attend regional if not national
conferences. Much can be learned by talking with col-
leagues at other institutions, including the insight that
others may have it worse.

Contingent faculty, whether called adjunct, lecturer,
or graduate teaching assistant, are employed to fulfill
the responsibilities of regular faculty but without the
protections of tenure or ongoing contracts. Contingent
means “depending upon something else,” “likely but not
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We want our students to be compassionate, to think globally, and to think for themselves,

even in groups. We want them to promote democratic ideals, informed citizenship, and

peaceful resolutions to disputes, whether personal or political.

certain to happen” Yet, according to the AAUP, nearly 70 percent
of teaching appointments in American higher education are con-
tingent positions not eligible for tenure.” Given their importance in
fulfilling the institution’s mission, these faculty also need training
in governance and leadership.

Some faculty appointed to administrative functions don the
persona of “amateur;,” indicating that they are not trained in manage-
ment and do not intend to stay an administrator beyond the term of
the appointment. Nevertheless, having academics in key administra-
tive roles can foster the viability of shared governance that includes
the board of trustees, the administration, and the faculty, usually by
means of a faculty senate. But this cannot happen by chance. Presi-
dents, with the support of the board of trustees, should assist faculty
in developing leadership skills and in learning about effective gover-
nance to advance and protect the institution and academic freedom.

Students

We want students to be educated, to question assertions, and chal-
lenge assumptions, to know that words matter and actions have
consequences. They, too, benefit from the freedom to inquire,
imagine, and innovate. They also must know that their assertions
and assumptions will be tested and their actions judged. This is the
mark of an inquisitive mind.

We want students to benefit from a liberal arts education,
which some consider a counter to a conservative education. This is
incorrect. Liberal in this usage means liberating, an education for
free citizens.

We should educate students through general education courses
and major subjects of study. Our goal is to educate them to
advance in knowledge, both general and expert; to cultivate skills
such as writing and speaking with coherence and clarity; abilities
such as analysis and leadership; and values such as respect for oth-
ers and teamwork. In general education courses, we teach students
to understand the world they meet upon birth—the world they
make through science, creativity, and entrepreneurship—and eth-
ics, the systems of thought by which we learn to mediate between
the world we meet and the world we make. These are the means to
identify the essential questions of life.

We provide opportunities for student engagement in the cam-
pus through student government and other organizations. In these
ways, they can contribute to campus planning and priorities. Our
responses to student activism should not be to berate, bully, and

beat them. Instead, we should work to promote dialogue and nego-
tiation. After all, they are our students and we are their teachers,
and at times they are our teachers.

We want our students to be compassionate, to think globally,
and to think for themselves, even in groups. We want them to pro-
mote democratic ideals, informed citizenship, and peaceful resolu-
tions to disputes, whether personal or political. We adults should
model these behaviors.

Conclusion

Institutional leaders and faculty should not only consider the cam-
pus as a community but higher education at large as committed to
common values and purpose, realizing that an attack on one is an
attack on all. It is in our common interests to ensure that Sweezy
remains a foundation of academic freedom.

Finally, trustees and presidents must monitor the alignment
between mission and goals on the one hand and rewards and
results on the other. By monitoring alignments, the parties to
shared governance can ensure that the goals for academic freedom
and student learning are supported by resource allocations and
rewards. In this way, the freedoms to inquire, imagine, and inno-
vate will be defended and advanced.

Robert A. Scott, PhD, is president emeritus and university
professor emeritus of Adelphi University. He is the author of How
University Boards Work from Johns Hopkins University Press.
Scott also serves as an AGB senior consultant.
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Trustees should understand that the principle of academic freedom is the underlying foundation

of higher education. And while challenges to academic freedom have been met successfully in

decades past, academic freedom is under threat once again. This is a critical moment for trustees

to understand why academic freedom matters and what boards can do to support it.
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oards of trustees may come across many different challenges, but today, there
seems to be a greater focus on academic freedom at U.S. higher education

institutions. Whether it is at an event, in the media, or a publication in a specific

academic discipline, academic freedom across campuses has become a hot-button issue.

Many trustees come from the business world or other professional fields and may not have

the knowledge about the tenets of academic freedom and its importance in upholding an

institution’s mission to advance knowledge and viewpoint diversity; however, there is no

better time to learn about academic freedom than now.

Consider the following scenarios:

mCase #1: A faculty member pens an op-ed that praises
a controversial author and cultural figure. State politicians
demand the university fire the professor. Recognizing the
pressures on the college, the professor offers his resigna-
tion. The board of trustees votes to refuse his resignation.
mCase #2: A college president appears before a hos-

tile legislative committee to answer questions about the
expression of opinions on campus that some legislators
deem unpatriotic. In his opening statement and answers
to questions, the president adamantly defends toleration
of all views.

mCase #3: A campus club invites a polarizing speaker.
Alumni, politicians, and editorials call upon the university
president to disinvite the speaker. During a marathon,
three-hour board session, one of university’s trustees
persuades a majority of his fellow trustees that the club
should be allowed to host the speaker. The speaker’s visit
takes place without incident.

Trying to place these stories among the controversies
since the October 7, 2023, Hamas attack or the second
inauguration of Donald Trump? Understandable. But
these stories are from history books:
mCase #1: The year was 1903, and the faculty member
was historian John S. Bassett of Trinity College in North
Carolina, later to become Duke University. The figure
Bassett praised was Booker T. Washington. (Bassett
praised Robert E. Lee in the same op-ed—but Bassett’s
praise of Lee was not controversial!).!

mCase #2: The year was 1949, and the college president
was University of Chicago President Robert Maynard
Hutchins. He appeared before the State Seditious Activi-
ties Investigation Commission, which summoned him to
discuss, among other matters, the campus presence of a
communist club.?

mCase #3: The year was 1956, and the Whig-Cliosophic
Society of Princeton University invited Soviet spy Alger
Hiss, recently released from prison, to speak. Judge Harold
R. Medina, no friend of communism, persuaded his fellow
trustees that the university must tolerate even deeply con-
troversial speakers.?

The three stories above appear in the 2024 reports

of the Academic Leaders Task Force on Campus Free
Expression: Campus Free Expression: A New Roadmap for
Trustees and Campus Free Expression: A New Roadmap for
Presidents.* The task force is chaired by a bipartisan pair
of former governors and includes six current or former
college or university presidents, a chief diversity officer,
a faculty member, and leaders of national civic organiza-
tions, including one who served as a trustee of a flagship
institution. I serve as its lead staff advisor, overseeing the
project for the Council of Independent Colleges.

As these three stories reveal, for all the talk of “unprec-
edented threats” to academic freedom and institutional
autonomy, grave threats to academic freedom and
institutional autonomy have been present at other peri-
ods of U.S. history, including the early 20* century and
the McCarthy era. While academic freedom principles
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TAKEAWAYS

Academic freedom is a core
principle of higher education:

It protects opportunities

to advance the frontiers of
knowledge and to foster
cultures of dialogue and
disagreement in the classroom,
quad, and faculty lounge, as well
asamong a global community of
scholars.

Academic freedom is once again
a hot-button issue. Boards must
focus on academic freedom

to protect teaching, learning,
and scholarship and to manage
institutional risk.

While academic freedom has
common features across all
higher education institutions, a
board—in partnership with the
president and provost—must
ground its approach to academic
freedom in their institution’s
unique mission, history, and
community.

Board oversight of academic
freedom must include periodic
review of academic freedom
policies and procedures to
confirm that they are up-to-date,
easy to access, and consistently
enforced.

Upholding academic freedom
requires playing a long game,
fostering a culture of academic
freedom that is lived out every
day while also being ready to
craft a principled response to
academic freedom crises and
controversies.

"y -
-!5 -;
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require perennial affirmation, there are periods
when defending these principles has been at
the top of trustees’ duty roster. Today is one of
those periods.

While threats to academic freedom from
the federal and state governments have sharply
increased in the last five years, these are not
the only threats to academic freedom. Aca-
demic freedom has been undermined within
higher education by social and professional
pressures exerted on professors and students
whose views fall outside the campus and pro-
fessional mainstream. The Academic Leaders
Task Force on Campus Free Expression began
its work in 2020—long before October 7, 2023,
the second Trump inauguration, and the Char-
lie Kirk assassination—because its members
were already deeply concerned about the ero-
sion of academic freedom norms within too
many higher education institutions. Task Force
cochairs former Governor Chris Gregoire
(D-WA) and former Governor Jim Douglas
(R-VT) warned in 2022, “Campus leaders
need strategies to get ahead of the curve on
free expression issues to discourage legislative
interference in matters that are properly mat-
ters of campus governance”® Well, that ship
has sailed: political interference in academic
freedom and institutional autonomy is increas-
ingly a matter of course.

You and your fellow trustees are the ulti-
mate guarantors of your institution’s mission.
Any higher education institution worthy of the
name is grounded in a knowledge mission: its
pursuit, its preservation, and its transmission
through scholarship and teaching. Your insti-
tution surely has additional missions—such
as preparing students for workplace entry and
civic life, providing medical services, or serv-
ing a religious credal community. But the core
mission is knowledge, and academic freedom
is an essential prerequisite for that mission.
Boards of trustees must resolutely defend
academic freedom and institutional autonomy
against those that would attack it from outside
or undermine it from within.

Crises require clear thinking and a level
head. At this juncture, when trustees are steer-
ing their institutions through stresses on aca-
demic freedom (perhaps along with financial
pressures, enrollment declines, and other pres-
sures), boards must be pellucidly clear about

the institution’s mission and values. Here are
three fundamental questions to ask and four
follow-up steps to take on academic freedom

and institutional priorities.

How is academic freedom connected
to our particular mission?
Academic freedom is not a self-evident con-
cept. For a trustee who is a chief executive offi-
cer or business owner and who would fire an
employee who criticized company leadership
on social media, it may be counterintuitive
to think that if a professor publicly criticizes
the school’s leadership, academic freedom
almost certainly protects him from any formal
consequences. These academic freedom pro-
tections make more sense knowing that faculty
across the country began to develop the U.S.
concept of academic freedom in reaction to
the successful efforts of Jane Stanford, widow
of railway magnate Leland Stanford, to press
the Stanford University president to dismiss
an economics professor because the professor
criticized railway monopolies.®

Academic freedom principles generalize the
notion that what economics professors teach in
their classrooms cannot depend on the whims
of a founder or donor. Academic freedom
encompasses all liberties necessary to follow
the quest for knowledge wherever it leads. It
certainly includes rights of faculty to conduct
research, teach, participate in shared gover-
nance, and to speak and act as citizens off cam-
pus. Many argue that academic freedom also
encompasses the rights of students to study and
learn, and rights of the institution as a whole.
Academic freedom is not identical to free
expression or the First Amendment. It carries
responsibilities as well as rights; professors, for
example, cannot use classrooms as forums to
express opinions extraneous to the course topic
(a chemistry professor couldn't use class time
to teach about the consequences of monopoly
power, even if an economics professor can).

Academic freedom principles are essential
to the knowledge-seeking purpose of higher
education, but how these principles are con-
nected to a particular college or university’s
mission is a nuanced question. Trustees should
ask: How does the mission statement speak to
academic freedom? How do our institution’s
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cademilfreedo has been undermined within higher

on professors and students whose views fall outside
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the campus and professional mainstream.
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community ties and history inform our understanding of how aca-
demic freedom relates to its mission? (Has it often hosted contro-
versial speakers? Was it associated with Abolitionism or the Civil
Rights Movement?)

What are our institution’s red lines?

Principled leadership requires drawing red lines. Harkening back
to Case #1: When Professor Bassett offered his resignation to the
Trinity College board in 1903, the board and its members were
under strong pressure to accept it. Clergy and other leaders were
counselling parents not to send their children to Trinity; individual
board members could expect social and business consequences
from defying Southern Democrats. However, a majority of the
board, in an 187 vote, drew the line at creating a political litmus
test for “correct” opinions. This was Trinity College President John
C. Kilgo’s red line too: should the board accept Bassett’s resigna-
tion, he was prepared to resign.

In today’s charged political environment, this is a time for
boards—and individual trustees—to take a gut check: What
accommodations to the political environment are you willing to
make, and what red lines will you draw?

There is no single right answer, as each institution has a unique
mission, history, and circumstances. Boards have navigated the
current environment in different ways. Harvard University rejected
the Trump administration’s demands, while other elite universities,
which faced different demands, opened negotiations. In Virginia,
the Trump administration made it known it wanted the resigna-
tion of University of Virginia President James Ryan—and got it; the
board was apparently divided in its views on President Ryan.” After
the Trump administration expressed displeasure with another Vir-
ginia university president, Gregory Washington of George Mason
University, the board voted to give President Washington a raise.?
In the wake of the January 2025 Executive Order on Ending Illegal
Discrimination and Restoring Merit-Based Opportunity, some
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institutions shuttered DEI offices and laid off staff, others have
closed DEI offices but continued DEI efforts under other names,
while yet others have kept open DEI offices.’

A board discussion of how academic freedom is connected to
your institution’s particular mission should set you up for a conver-
sation about red lines. Ideally, you'll find board consensus on red
lines. However, it is valuable to know, before a crisis, whether there
is disagreement among trustees.

Are we on the same page with the president?

Boards’ most important responsibilities are to hire and evaluate the
president; if necessary, to dismiss the president; and otherwise to
support the president. For an essential academic value such as aca-
demic freedom, it is vitally important the board be on the same page
as the president. The board is on campus only a few days each year;
those on campus every day, especially the president, shape a culture
that upholds academic freedom, free expression, and open inquiry.

The most important thing a board can do to support academic
freedom is to support the president—as well as the provost, as
chief academic officer—to create a campus ethos where these val-
ues are lived out every day. The board should include the president
in its discussions of how academic freedom is connected to the
institution’s mission and its red lines. The president and provost
can also provide context about how those values are lived out—and
challenged—on campus.

With the average tenure of a president down to five years, many
college trustees are (or will soon be) searching for a new presi-
dent. Consider how you want commitments to academic freedom
and freedom of expression to appear in the position description.
During interviews, probe candidates about their views on these
values and their track records of advancing them. With a new or
a long-serving president, placing academic freedom as a regularly
recurring topic for board discussion can ensure the board receives
regular updates and opportunities to raise questions and concerns.
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Consider adopting a board

statement on academic freedom.

More than 100 boards have adopted state-

ments on free expression in the last decade,

beginning with the University of Chicago’s

2015 adoption of its “Chicago Statement”

Less commonly, boards have adopted state-

ments on academic freedom. This should

change. Boards should consider charging

the president or provost with developing a

statement that affirms academic freedom

principles and connects them to institutional mission. That state-

ment should be submitted for board review and approval.

Indeed, more boards are doing so, and these can serve as mod-

els. Three examples are as follows:
The Western Washington University Board of Trustees adopted
a Statement on Academic Freedom that addresses both faculty
and student academic freedom."
The Wake Forest University Board of Trustees adopted a State-
ment on Freedom of Expression and Academic Freedom, which
explicitly grounds these principles in the university’s history."!
Seton Hall University’s board directed the provost to lead the
development of a Statement on Academic Freedom Beyond the
Classroom informed by the university’s Catholic identity, which
it then approved."?

Revisit or create a policy on institutional speech.
College and university presidents increasingly made statements
about social and political issues in the first quarter of this century, a
trend that accelerated during the pandemic and continued through
the 2022 U.S. Supreme Court Dobbs decision. Since October 7,
2023, colleges and universities have made a U-turn; an increasing
number of institutions have curbed the tendency to issue state-
ments, and some have adopted a policy of institutional neutrality.

While the motive for the new restraint on institutional speech
may be to stay out of the crosshairs of the federal and state govern-
ments, the core reason for restraint on institutional speech is pro-
tection of academic freedom and free expression. When the college
president makes a pronouncement, the campus is divided between
“insiders” who share that view and “outsiders” who dissent. Profes-
sors, especially untenured and contingent faculty, and students, will
be chary of expressing a contrary view.

This is the moment to revisit your institution’s policy on insti-
tutional speech—and, if there isn't such a policy, to create one.
The policy must be grounded in mission and reflect the institu-
tional red lines. Many boards, especially at public universities,
have endorsed institutional neutrality except on issues that have
a direct impact on university mission and operations.'®* However,
institutional neutrality is not the only principled approach, even

for public universities. Some examples to
consider:
The University of Chicago, “Kalven Com-
mittee: Report on the University’s Role
in Political and Social Action,” commonly
known as the Kalven Report, is the classic
statement of institutional neutrality™
The University of Iowa, Policy on Public
Statements'
Claremont McKenna College, State-
ment in Support of Institutional
Nonpartisanship'®
DePauw University, Policies on Institutional Communication'
The College of the Holy Cross, Our Statement on Statements'®

Protect academic freedom and manage institutional
risk with updated academic freedom policies,
consistently enforced.

While the best protection for academic freedom is an academic cul-
ture that upholds these values, up-to-date and consistently enforced
policies and procedures are important. Many colleges and universi-
ties reviewed and updated their student handbooks as well as major
events and protest policies in the wake of protests that disrupted
many campuses during the 2023-24 academic year. Academic free-
dom policies likewise merit periodic review. If, for example, your
school’s academic freedom policies have not been updated to reflect
how personal and academic communication takes place on social
media, you're opening your institution to the risk of a controversy
that could have reputational and financial consequences.

While academic freedom policies will be set by the provost or
other senior administrators, in consultation with the faculty senate
and stakeholders, boards should review these policies to ensure they
are up-to-date, easy to access on the university’s website, and consis-
tently enforced. Some presidents charged task forces to review and
recommend changes to academic freedom policies.

Examples of institutions where the president or provost estab-
lished such task forces include:

Virginia Tech University, Task Force on Freedom of Expression
and Inquiry®

University of Southern California, Task Force on Academic Free-
dom and Responsibility®

Carnegie Mellon University, Commission on Academic Freedom
and Freedom of Expression*

Deepen board understanding of academic freedom.
Every college trustee should understand academic freedom princi-
ples and their connection to mission. They must understand these
not only on the level of theory but in application.

For example, if a faculty member refuses a student’s request
for a letter of recommendation for an internship at a pro-life
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organization, not because the student is
unqualified but on the ideological grounds
that the professor supports abortion access,
is that professor’s refusal protected by aca-
demic freedom?

Or consider: If a department chair
assigns a professor to teach less desirable
courses after the professor criticizes deci-
sions made by the chair, is that an accept-
able, even routine, administrative decision
or retaliation and a violation of the profes-
sor’s academic freedom to participate in
shared governance of the department?

While controversies about letters of
recommendations or course assignments

discuss academic freedom principles. One
effective way to do so is to use tabletop
exercises, such as those published in the
2024 Academic Leaders Task Force report
Campus Free Expression: A New Roadmap
for Trustees published by the Council of
Independent Colleges, 2024.

Academic freedom is essential to any
college or university’s mission—and today
academic freedom is being stressed from
within and without campuses. Boards must
be bulwarks of academic freedom as a
mission-critical value. Doing so requires a
board to ask itself tough questions and to
take steps of principled leadership.

Additional Resources

Association of Governing Boards, FAQ: Institutional
Neutrality or Engagement? Definitions and Process
Considerations, January 29, 2025, https://agb.org/fags/
institutional-neutrality-or-engagement-definitions-and-
process-considerations/.

American Association of University Professors, 1940
Statement of Principles on Academic Freedom and Tenure
with 1970 Interpretive Comments.

American Association of University Professors et al., Joint
Statement on the Rights and Freedoms of Students, 1967.

Academic Leaders Task Force on Campus Free Expression,
Campus Free Expression: A New Roadmap for Presidents,
Council of Independent Colleges, August 21, 2024.

Academic Leaders Task Force on Campus Free Expression,
Campus Free Expression: A New Roadmap for Trustees,
Council of Independent Colleges, August 21, 2024.

Hugh Heclo, Thinking Institutionally (Oxford University
Press, 2011).

Steven G. Poskanzer, The University’s Voice: Principled

rarely rise to board attention, when con-
. . . . . |
troversies arise (as they inevitably will), \
trustees should be versed in how academic
freedom principles and policies apply in

practice.”? Trustee orientation and board Colleges.

meetings should include opportunities to

Jacqueline Pfeffer Merrill, PhD, is
senior director of the civic learning
and campus free expression projects
at the Council of Independent

Silence and Purposeful Speech (Johns Hopkins University
Press, 2025).

Henry Reichman, Understanding Academic Freedom, 2"
Ed. (Johns Hopkins University Press, 2025).

Keith E. Whittington, You Can’t Teach That!: The Battle
over University Classrooms (Polity, 2024).
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B FOCUS ON THE PRESIDENCY

Understanding Faculty Culture
to Foster Institutional Success

BY KATHRYN A. MORRIS

HROUGHOUT MY CAREER IN HIGHER EDUCATION, including service as a faculty member, provost, president, and trustee,
I've had many conversations in which trustees, who often don’t come from academic career pathways, have expressed confu-

sion around the concepts of academic culture and the associated foundational principle of academic freedom. Similarly, I have
observed occasional trustee frustration with the pace of change in the academy. Sometimes, the very faculty trustees laud as

professors who changed their lives are cast as obstacles to progress at the institutional level.

As someone who grew up adjacent
to a college campus with parents (and
neighbors) who were faculty, and who
went on to become a professor, I had been
immersed in higher education from my
earliest childhood. Academic culture, aca-
demic freedom, and tenure were concepts
I understood implicitly. When my career
advanced to a point that I began interacting
with trustees regularly, I wondered how I
might draw on my own experiences as a
higher education insider to translate aca-
demic culture to those less familiar with it.

Five tenets of how academia works
stand out that I'd like to share. I hope that

doing so further enhances trustees’ ability
to support the institutions about which
they care so deeply.

Understanding Academic
Freedom and Tenure

Let me begin with a brief explanation of the
foundational principle of academic free-
dom, and how tenure is tied to it. Simply
put, academic freedom refers to the ability
of professors, as experts in their respective
fields, to teach the knowledge, theories, and
facts associated with their disciplines with-
out interference of outside entities that may
have a vested interest in what is taught (and

o

.'\l

what is not taught). Academic freedom is
a foundational principle on which higher
education is based precisely because of
historic attempts of governments, religious
leaders, and others outside the academy to
mandate what students should and should
not learn. Tenure is granted by institu-
tions to professors who have meticulously
documented their excellence as teachers
and scholars, and who have gone through
a rigorous, multi-level evaluation over an
extended probationary period (often six
years). The purpose of tenure is to assure
those professors who have established their
competence through this review that the
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institution will protect them in the face of criticism
about the teaching or scholarly work they do.

Let me provide a concrete example. Consider the
case of a psychology professor who teaches a course on
human sexuality. At the beginning of each semester, the
professor surveys the students about what they most
want to learn in the class and tailors the syllabus to
address their responses. And imagine that the students
are most interested in learning more about reproduc-
tive health. Thus, the professor typically spends several
weeks at the beginning of the semester in this course
on that topic, sharing up-to-date research on topics
ranging from birth control to sexually transmitted
diseases. One can easily imagine parents, politicians,
business, community, or religious leaders may have
opinions about what information they would like to be
covered (or not covered) in the course. Such interested
individuals may contact the president’s office with
complaints. And they could even demand that the pro-
fessor be censured or fired for what they are or are not
teaching. Tenure provides the professor with academic
freedom—with the protection to teach the current
scientific understanding of the content, independent
of outside influences. Professors in all disciplines teach
controversial topics. Critical thinking and communica-
tion skills develop when students wrestle with difficult
topics. Particularly in the contemporary (contentious)
social climate, our faculty rely on their institutions to
support them as they challenge students to think about
difficult topics from multiple angles.

Accountability to the Academy

Beyond academic freedom and tenure, there are

other ways in which colleges and universities oper-

ate differently than the workplace settings familiar

to many trustees. In corporate contexts, supervisory

relationships are clearly articulated both structurally

and functionally. The same is not true among faculty

in many academic settings in which the structures and

functions often lead faculty to feel a stronger sense of

accountability to their faculty peers (in the department

and in the discipline) than to the administration.
Structurally, the faculty member may have a depart-

ment chair, academic coordinator, or area head with
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whom they interact on a regular basis, while their
actual supervisor may be a dean with whom they rarely
interact. In addition, when trustees extend shared
governance to faculty bodies (e.g., faculty assembly,
faculty senate, faculty council), those bodies do not
“report” to anyone. They are responsible for speaking
and acting on behalf of the faculty on academic matters
as specified in the bylaws of the institution. Although
the president or provost can ask faculty organizations
to consider certain things, they cannot tell the faculty
body what to do.

Functionally, academia relies on peer review as a
central component of responsibility and accountabil-
ity. Whether annual performance reviews, pre-tenure
reviews, tenure and promotion reviews, or scholarly
engagement, faculty are evaluated by their peers—both
on campus and by national or international experts. It
is not surprising, then, when faculty feel a deep sense
of responsibility to their faculty peers, department, and
academic discipline relative to their sense of having an
administrative supervisor.

Although this model may feel foreign to those who
come to trusteeship from corporate environments,
it is one that trustees should strive to understand as
key to the function of the colleges and universities
they support. Academic culture demands a different
style of leadership than exists in hierarchical organiza-
tional environments. College and university trustees
and presidents must work with faculty leaders in a
collaborative—and not directive—way to bring about
new initiatives, change, and significant institutional
work.

Save Time: Build Consensus
Being collaborative takes time and patience. Academia
is not a corporate environment in which a CEO sets
expectations and middle level managers execute.
Rather, effective presidents and provosts work with
faculty governance bodies to clarify the questions to be
answered, set timelines for feedback, and then make
decisions.

Along the journey of shared governance, it is
important to remember that faculty, as experts who
operate in a community of experts, place tremendous
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Trustees need to rely on and
support their presidents, provosts,
and other institutional leaders as
they lead effectively in a shared
governance context.

value on expertise and voice. Within the faculty world,
there is a commitment to having the opportunity to learn
and to weigh in on the topic at hand. Faculty not only want
this opportunity for themselves, but also for their faculty
colleagues (and by extension, their staff colleagues and stu-
dents). Thus, faculty governance relies heavily on processes
that ensure widespread engagement and the building of
consensus.

Across time, I have encouraged trustees to value the pas-
sion and thoughtfulness that faculty bring to the decision-
making process, and to respect the value faculty place on
process and consensus building. When presidents and
provosts face pressure from trustees to speed up the pace
of progress and to skip steps along the way that allow for
engagement by the faculty, they may be met with faculty
frustration and resistance. All too often, this results in a hard
reset that ultimately takes more time than it would have
taken had the initial process sought widespread engagement
and input.

Faculty Are Gifted Critical Thinkers
Throughout my career, I have often asked those with whom
I interact, whether fellow trustees, higher education leaders,
faculty, staff, parents, alumni, and students—some version of
this question: “What is the most important thing to learn in
college?” The answers are uniform and focus on two things:
critical thinking skills and communication skills. CEOs, HR
leaders, and hiring managers alike emphasize the importance
of new professionals being able to think critically and com-
municate well.

Fortunately, college students are taught by faculty who
are experts in critical thinking, and who are adept at com-
municating in a way that demonstrates their critical thinking
skills. After all, the terminal degree held by many faculty is
the PhD (a doctorate in philosophy). Regardless of academic
discipline, those who hold a PhD have gone through rigorous
training to become expert critical thinkers and communica-
tors. They poke holes in arguments and find inconsistencies

in logic. And they passionately engage in intellectual debate.
Indeed, colleges and universities hire faculty to model, teach,
and foster these same skills into their students—skills that
will position students for success in the professional world
after they graduate.

And yet—when faculty apply their critical thinking skills
to matters of institutional concern, whether aimed at trustees
or senior institutional leaders, it can feel as if they are being
adversarial, constructing roadblocks to progress. In such situ-
ations, it is important to remember that faculty are displaying
the precise skills and passions for which we hired them and
that we ask them to instill in our students.

Shared Governance Is Good Governance

Faculty work within an academic context where the culture
is different than one finds in other organizational settings,
especially in corporate contexts. Within that academic cul-
ture, faculty educate students, create new knowledge, and
advance their professions. In fact, trustees delegate gover-
nance over academic matters to faculty precisely because of
their expertise.

Trustees, then, need to rely on and support their presi-
dents, provosts, and other institutional leaders as they lead
effectively in a shared governance context. Institutional lead-
ers need to get to know the faculty, and especially the faculty
leaders, engage them in appropriate processes, foster con-
sensus where possible, and then make decisions to move the
institution forward. Presidents and provosts who have spent
significant portions of their careers in higher education have
learned on the job how to lead their institutions—even when
faculty may not feel accountable to them, expect an inclusive
process for expression of opinion prior to decision making,
and bring their best critical thinking to their interactions with
the administration.

In reflecting on my own experience growing up, both per-
sonally, and professionally, in the academy, and serving as a
professor, provost, president, and trustee, I am deeply grate-
ful for the independent and cooperative roles faculty, admin-
istrators, and trustees each contribute to the daily operations
and future directions of their respective institutions. Under-
standing the mindset of our key partners—the faculty, has
been invaluable in my career and across roles. I hope others
will benefit from a lens into this mindset as well.

Kathryn A. Morris, PhD, is president and trustee of St. Lawrence University
and trustee of Gettysburg College. Email: president@stlawu.edu.
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B FOCUS ON THE PRESIDENCY

College Presidential Leadership Today

BY ROGER H. HULL

S A FORMER COLLEGE PRESIDENT, I know better than many about the challenges of the job and the difficulty of dealing
with varied constituents. I also obviously know that presidents approach the job in different ways.

The latter point was clearly evidenced by last year’s Gaza
demonstrations on college campuses. Some presidents handled the
challenge well, while others seemed to believe, if they did nothing,
the crisis would pass.

Whenever I saw presidents on television, I inevitably found
myself mouthing responses to the questions hurled at them.
Although it is always good to be measured when one speaks, one
must believe strongly, if not passionately, in what one is saying.
During these televised hearings, too often things were left unsaid
and rarely was passion expressed.

It is easy to sit in the “cheap” seats and to comment on things
from afar. Admittedly, I never had to deal with politicians seeking
to enhance their reputations through Congressional hearings and
on-site visits regarding my handling of campus demonstrations.

Unless, though, presidents ran complex positions before,
whether business, educational, or political, the chances are over-
whelming they simply never faced a situation comparable to Gaza.
Still, a varied professional background may well have given them
the experience to more easily handle issues like it.

Unfortunately, the performances continuously shown on tele-
vision demonstrated yet again a real failing in the presidential
selection process. Percentagewise, the path to a college presidency
is through the teaching ranks. Despite a temporary 50 percent
increase (from 10 percent to 15 percent) in nontraditional presi-
dents three decades ago, 90 percent of colleges today are
once again led by former administrators who have spent
their entire careers in academia.

Who is to blame for the present situation? Not the
presidents selected, but the boards of trustees who all-
too-often seem to have delegated the selection process
to the faculty on search committees.

The lack of non-academic experience during the
Gaza demonstrations clearly showed. As colleges
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moved towards graduation, it was obvious that a number of presi-
dents were engaged in “kick-the-can-down-the-road” leadership in
the hope everything would die down after commencement.

As presidents hoped, tensions did come to a halt following
graduation. However, since peace has not returned to Gaza, much
of the territory has been destroyed, and the conflict is no longer
contained within its boundaries, many leaders on campuses may
well find themselves again where they were last spring (and some
already have as protests have resumed on their campuses).

What should college presidents do then? And what should they
do when future events trigger other campus demonstrations?

For starters, presidents should shed the “kick-the-can-down-
the-road” mantel, be clear in their words and decisive in their
deeds and keep all students safe and the institution secure at all
times. Despite their many responsibilities, obviously nothing is
more important than protecting students and the institution.

All institutions have regulations concerning student conduct.
Legally, presidents must firmly adhere to them. However, they
should ensure students, who may be inadvertently violating those
regulations, are fully aware of the consequences of doing so. To
make sure there can be no misunderstanding, presidents should
consider personally going to the “frontlines” to remind demonstra-
tors of the institutions’ regulations.

Should events appear to be getting out of control, presidents
need to be crystal clear in letting demonstrators know what they

will defend and what is beyond the pale. Importantly, presidents
must then make sure the institution does what they said will
be done.

Part of that message should be that amnesty will not be

granted if students are harmed or there is damage to the
institution. Perhaps not surprisingly, amnesty is often the

first demand of demonstrators. Unfortunately, even if

harm occurs, it is often granted.
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Presidents should always protect the right of students to
express their views at all times even when their speech is
objectionable or even hateful (certainly, verbally attacking the
president is always acceptable). However, presidents have the
right and the obligation to speak out when they disagree with
what is being said. While students have free speech rights
presidents should defend to the death, presidents also have
that right.

Recently, some colleges adopted the policy of refraining
from commenting on matters external to the institution. Some
individuals also argue it is wrong for college presidents to crit-
icize students because of the “power differential” that exists
between them. While presidents should be judicious in the
number of outside events on which they comment, a blanket
prohibition seems misguided. So, too, does the prohibition of
not criticizing students.

Students need to be exposed to different viewpoints. If,
for instance, someone on one side of an issue is invited to
give a talk, an invitation should immediately be extended to
a speaker with a contrary perspective. After all, if a college is
incapable of broadening students’ views of the world through
the civil exchange of competing positions, which institution is?

Of course, no one can make students attend those talks.
However, presidents can, and should, always ensure that stu-
dents have an opportunity to be exposed to both sides of an
issue, with the obvious recognition that some positions, like
defending slavery and denying the Holocaust for example,
should not be given a platform.

When students don't take the time to learn the history of
the issue they are challenging and familiarize themselves with
facts before mouthing catchy slogans, they, perhaps uninten-
tionally, heighten tensions. The Gaza demonstrations are a
perfect example.

How many demonstrators chanting, “From the river to the
sea, Palestine shall be free;” knew the genesis of those words?
Very few, I suspect, were aware the phrase originally was a
Zionist call that existed long before Israel’s 1948 creation.
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Fewer still were probably aware the August 18, 1988, Cove-
nant of the Islamic Resistance Movement (Hamas’s formal
name) asserts, “Israel will exist and will continue to exist until
Islam obliterates it,” and also states, “Peaceful solutions . . . are
in contradiction to the principles of the Islamic Resistance
Movement.

While students should know presidents will always defend
their First Amendment rights, they should also know there
are limits to their words and actions. Should students threaten
other students or impede the operations of the college in any
way, campus security and, if necessary, the local police should
be asked to intercede.

Presidents’ red line? Absolutely. It is a line that should
never be crossed without consequences.

Presidents need to understand, though, when outside
forces are called in, the college immediately loses control of
the situation. The horror of the 1970 Kent State massacre
made that point crystal clear. So, presidents should make
sure college personnel are properly trained and call in outside
forces only if demonstrations cannot be controlled internally.

College presidencies are not sinecures, and all presidents
today face a range of incredibly difficult challenges. However,
the failure of some presidents to understand their role, articu-
late in simple, commonsense terms what is and is not permis-
sible on their campus, and enforce the college’s regulations is
inexcusable.

No matter what presidents do, they will be criticized.
Rather than trying to determine how to please everyone, pres-
idents need to understand it is far better simply to do what
they believe to be right.

A naive formula? Perhaps—but it works.

Roger H. Hull, a lawyer, was a college president for 24 years
at Beloit College and Union College. Email: hullr@union.edu.
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Bl FOCUS ON THE PRESIDENCY

Rebuilding Trust
Through Institutional Restraint

BY SIAN BEILOCK

HERE’S NO QUESTION IT’S A DIFFICULT TIME TO LEAD IN HIGHER EDUCATION. I'm in my third year at Dartmouth and I'm

already one of the longest serving Ivy League presidents. My peers and I are navigating intense debates over free expression and

protest, questions about academic freedom and institutional autonomy, and relentless pressure concerning affordability, access,
and whether a college degree is still worth the cost.

It's coming from all sides—students, fac-
ulty, donors, politicians, families.
And what unites these seemingly dispa-

rate issues is something more fundamental.

We've lost trust. Not with one constit-
uency but across the board. According

to the Pew Research Center, seven in 10
Americans say higher education is headed
in the wrong direction.! Increasingly, the
public sees universities not as places of
learning but as political actors advancing
particular ideologies.

Some of this criticism is unfair, and in
fact trust in higher education is starting
to creep upward. But much of it is legiti-
mate. We have given the public reasons to
question whether we are staying true to
our mission.

Over time, many universities became
more willing to issue statements on divi-
sive national and international issues far
removed from education and research. In
doing so, we blurred the line between insti-
tutional voice and individual expression,
signaling orthodoxy rather than fostering
inquiry. When universities look like parti-
san actors, we invite political intervention.
The irony is painful: By acting as political
organizations, we turned ourselves into
political footballs.

The solution, as I see it, is mis-
sion-driven reform. And at the heart of
that reform is what we at Dartmouth call
institutional restraint—a policy developed
by a faculty-led committee and recently
endorsed by our board of trustees. It’s

simple in concept: universities should be

disciplined about when they speak and
when they don’t. We should make state-
ments on public issues only when they
directly affect our mission. And in that
case, one could argue we have an obligation
to speak up.

To be clear: Faculty and students
should absolutely engage the day’s political
issues—debate them, research them, write
about them. The goal of restraint is to
create the widest possible latitude for free
expression and viewpoints, without the
institution itself signaling a “correct” view.

Why does this matter? At Dartmouth,
our north star is straightforward: attract
the broadest swath of talented students

possible and give them the skills to debate
and disagree productively—preparing
them to be the next leaders of our democ-
racy. That requires creating environments
where students encounter diverse perspec-
tives and learn to engage them seriously,
where questions remain open, where
disagreement is expected, and where
changing one’s mind based on evidence is
a strength, not a weakness.

Institutional restraint serves that mis-
sion. Institutional statements on divisive
issues undermine it.

Social psychology research backs this
up. In the 1950s, Solomon Asch con-
ducted experiments showing that when
groups converge on a single view—even an
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We’re not recruiting students who think alike.
We’re recruiting students who like to think.

incorrect one—individuals feel intense
pressure to go along, suppressing their
own judgment out of fear of social con-
sequences. But introduce just one dis-
senting voice and suddenly individuals
feel permission to think independently.
When institutions signal “correct” posi-
tions on contentious issues, we create
exactly the conditions Asch identified.
When we practice restraint, we create
space for the genuine disagreement that
learning requires.

This matters urgently because our
democracy needs citizens who can
engage productively across differences.
Research shows that polarization
threatens democratic function and that
dialogue skills can counteract those
effects. Universities have a responsibil-
ity to teach these skills—but students
can't learn them in environments where
disagreement feels dangerous or where
institutional positions define orthodoxy.

At Dartmouth, we've invested heav-
ily in this through our Dartmouth Dia-
logues initiative. The program teaches
dialogue skills, facilitates structured
conversations inside and outside the
classroom, and brings diverse speakers
to campus so students hear directly
from people whose views challenge
their own. The goal isn't for students
to change their minds—though they
might. It’s the practice of engaging
with different viewpoints that sharpens
arguments, forms beliefs, and builds the
capacity to disagree productively.

The results are striking. A recent
assessment by Sean Westwood,
associate professor of government
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at Dartmouth, found that 85 per-

cent of Dartmouth students express
confidence in their ability to engage
respectfully with differing viewpoints.?
More than 90 percent believe engag-
ing with challenging perspectives is
essential to their education. And two-
thirds of incoming students identified
dialogue programming as a factor in
choosing Dartmouth—close to half
pointed to institutional restraint itself.
We're not recruiting students who
think alike. We're recruiting students
who like to think.?

Some worry that restraint means
cowering to political pressure. It
doesn’t. A university should respond
when its mission is directly threat-
ened—when academic freedom is
undermined or when research funding
is politicized. This is true whether the
government leans more conservative or
liberal. And, by being disciplined about
when universities speak, our voice car-
ries more weight when we do need to
defend our mission.

Rebuilding trust will require more
than restraint, of course. Universities
must also demonstrate commitment
to mission through concrete actions
aimed at affordability, access, and its
return on investment. At Dartmouth,
we offer free tuition for families earning
$175,000 or less. We're also building
toward a guarantee that every student
who wants a paid internship will have
access to one. We brought back stan-
dardized testing in our holistic admis-
sions process because a faculty-led
study showed test scores help identify

talented students from every back-
ground—particularly those from less
advantaged families who might other-
wise be overlooked.

These reforms share a common
thread: they emerge from educational
mission, not political pressure. They
require the institutional autonomy that
restraint protects. And they demon-
strate to families that universities are
focused on what actually matters—pre-
paring students for meaningful lives
and careers.

Institutional restraint is how we
return to that mission. It creates the
conditions where diverse perspectives
can flourish in which students learn to
engage productively across differences,
and where universities can rebuild the
credibility and trust that public confi-
dence requires.

That is how we lead in this moment.

Sian Beilock, PhD, is president of
Dartmouth College.

Endnotes

1. Kim Parker, “Growing Share of Americans
Say the U.S. Higher Education System is Headed
in the Wrong Direction,” Pew Research Center,
October 15, 2025, https://www.pewresearch.org/
short-reads/2025/10/15/growing-share-of-americans-
say-the-us-higher-education-system-is-headed-in-
the-wrong-direction/.

2. Sean Westwood, Dartmouth Dialogues
Assessment Fall 2025 Student Survey Results
(Dartmouth, 2025).

3. Dartmouth College Office of Communications,
“Dartmouth Dialogues Survey Results Reveal
Impact,” Dartmouth, November 7, 2025,
https://home.dartmouth.edu/news/2025/11/
dartmouth-dialogues-survey-results-reveal-impact.

2026 ACADEMIC FREEDOM, FREE SPEECH, AND BOARD INDEPENDENCE COMPENDIUM TRUSTEESHIP 135



Reprinted from Nov/Dec 2024

B FOUNDATIONS OF CONSEQUENCE

Student Activism and ESG Investing

BY JEFF JACKANICZ

OCIAL JUSTICE—INCLUDING OUR LONGSTANDING RECORD OF ENVIRONMENTAL, SOCIAL, AND

GOVERNANCE (ESG) investing—is at San Francisco State University’s core: the Wall Street Journal and

U.S. News recently ranked us among the top five most diverse schools in the country and among the

top 10 nationally for upward socioeconomic mobility, respectively. Similarly, student activism holds a
significant place in San Francisco State’s institutional history, most notably the student strike of 1968 that led to
the establishment of ethnic studies as an academic discipline and the first-ever College of Ethnic Studies. In more
recent years, the Palestinian-Israeli conflict has proven to be a particularly challenging flashpoint on our campus,
in which the university struggled—with uneven success—to balance free speech, academic freedom, and the right
of all our students to feel safe and welcome on campus. Last spring semester, we were among the many institu-
tions nationally where student activists established an encampment protesting the war in Gaza. Given our history
and the mission were proud to serve, in spring of 2024 we earnestly sought a way to find potential in this moment

of turmoil, even as our university community continued to digest the dual tragedies of the Hamas attacks of Octo-
ber 2023 and the massive civilian deaths in Gaza.

The San Francisco State University Foundation
(SF State Foundation)—the university’s institutionally
affiliated foundation—proved able to work with stu-
dent activists and the administration to effect posi-
tive institutional change while building on our core
commitments to a broadly inclusive university com-
munity. While the student activists initially sought
full divestment of all university resources and pro-
grams from Israel, San Francisco State University
President Lynn Mahoney quickly stated that the uni-
versity would not discuss any region-specific changes.
She proposed, instead, a summer-long
dialog with the SF State Foun-
dation leadership, including
myself and members of our
investment committee,
during which we could
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forge common ground on enhancing our
already strong ESG commitments to reflect
a global commitment to human rights,
increase transparency into our endowment,
and include weapons manufacturers in our
screenings. Importantly, all these changes
were region-neutral and not specific to any
single conflict.

Over the course of the summer, this
ESG Working Group of student activists,
foundation representatives, faculty advis-
ers, and our university president met to
assess the endowment’s current alignment
with our institutional values and how we
could make additional improvements. We
were proud to share with our students the
leadership position we already occupied
in ESG institutional investing—especially
since a comprehensive rewrite of our
investment policy statement that included
ambitious climate change and racial/social
justice goals, the SFSU Foundation and its
investment adviser have built a portfolio
that deeply reflects
our core values.

Following a
region-neutral
lens, the working
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Current guidance limiting our investment in
fossil fuels while emphasizing investments which
advance race and gender equity were expanded
to remove investment in any company whose
revenues come from weapons manufacturing.

group recommended immediately tight-
ening certain specific screens used to
evaluate investments. Current guidance
limiting our investment in fossil fuels while
emphasizing investments which advance
race and gender equity were expanded to
remove investment in any company whose
revenues come from weapons manufactur-
ing. The Foundation’s Separately Managed
Accounts (SMAs) will use the conservative
metric of 5 percent for defining the revenue
threshold for weapons manufacturing, and
while our comingled investment strategies
already align strongly with core ESG values,
we believe we can engage with fund man-
agers over time to discuss changes which
could have further positive impacts. While
our existing exposure to this sector proved
to be extremely limited, these new screens
flagged a small set of companies that we
subsequently removed from our holdings.
Similarly, we drafted additional language
for inclusion in our investment policy
statement—which already
included significant prin-
ciples around racial/social
justice and climate change—
that articulated a global com-
mitment to supporting human
rights. These provisions will provide
our investment advisor and fund
managers with additional guidance
on what investments align
with our values.

This change will also commit us to a con-
tinued evolution by evaluating new human
rights screens as they become available.
Following the foundation’s governance pro-
cedures and processes, the final vote on the
implementation of this updated policy is
scheduled for its December 2024 meeting.
Lastly, we have built out an enhanced
ESG investing component to the SF State
Foundation’s website that includes more
transparent holdings and performance
information. These new features will
include information on the composition of
our investments that will put our founda-
tion on the leading edge of disclosure while
still respecting the prerogative of portfo-
lio’s fund managers to retain the degree of
confidentiality necessary to retaining their
competitive performance advantages.
What worked best for the SF State
Foundation is not necessarily applicable
to other universities’ unique institutional
contexts. However, we are proud to have
improved the ways in which our endow-
ment reflects and advances our values,
while retaining a broadly inclusive campus
ethos that works for the well-being of all
our students.

| Jeff Jackanicz, PhD, is the president
W of the SF State Foundation. Email:
11 jjackanicz@sfsu.edu.
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B FOUNDATIONS OF CONSEQUENCE

Balancing Foundation Independence
and Institutional Alignment

How foundation leaders are balancing independence and institutional
alignment as political pressure on higher education intensifies

BY KRISTIN HANSON

HEN THE STATE OF ILLINOIS EXPERIENCED A BUDGET CRISIS IN 2015-16, a member of the General Assembly came
to Jim Moore’s office with a question. The state was short on money—could it borrow some from the University of Illinois

Foundation?

Moore, who has led the foundation for
more than a decade as its president and
chief executive (CEO) and ran foundations
in Arizona and Colorado before that, had
never fielded a request quite like it. The
conversation was cordial, he recalls, and
his answer was “no”” But the question itself
stayed with Moore.

“It dawned on me that there’s really this
misunderstanding about what these orga-
nizations actually do for these institutions
that they exist to serve, and how our fiscal

resources are structured,” he says.

That misunderstanding matters
more than it used to. The independent,
mission-centered model of governance
that has supported American higher
education for more than a century
is under attack. A 2025 Center for
American Progress analysis describes a
rise in elected officials turning boards
into “vehicles to impose state legislators’
political will”? In some cases, they’re
doing this through statutes that give
trustees powers traditionally held by
faculty and campus administrators.

The scale is hard to miss. PEN America
counted at least 60 bills in the first half
of 2025? aimed at indirectly undermining
academic freedom, a category that includes
placing governing boards under the direct
ideological control of government. By year’s
end, 15 states had enacted higher education
measures PEN America classifies as cen-
sorship. In states such as Ohio® and Texas,*
lawmakers moved to give governing boards
direct power over university curricula.

The reach also extends to money. A
2025 federal tax law raised the excise tax
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on the wealthiest private university endow-
ments from 1.4 percent to as much as 8
percent.’ In one of its provisions, the law
directed that the assets of related organi-
zations, such as supporting foundations,
be attributed to the university itself for the
purpose of the tax.

Caught amid these pressures, board
chairs and foundation CEOs increasingly
find themselves pulled into political dis-
putes that take their attention away from
their institution’s long-term needs. As
Moore’s example illustrates, foundations
aren’t powerless against external pressure.
But the tools and tactics available to them
depend in part on how each foundation is
built.

Which of the Three Foundation
Models Is Yours?

Foundations that support colleges and uni-
versities generally sort into three catego-
ries. Dependent foundations are effectively
departments of the institution. They're
barely separate in legal terms, governed
mostly by people who hold institutional
posts, and their finances are often counted
on the institution’s books. Independent
foundations stand as their own organiza-
tions. Theyre run by a self-governing board
whose fiduciary loyalty is to the foundation
itself, not the institution. Interdependent
foundations, also known as institutionally
related foundations, are the most prevalent
model among American colleges and uni-
versities. These are distinct legal entities
whose operations, staffing, and purpose are
intertwined with the institution they were
created to serve.

Where a foundation sits on that spec-
trum shapes how much room it has to
move under pressure.

Dependent foundations have little lee-
way to respond if a legislature, governor, or
politically aligned governing board wants
to freeze spending, redirect money, or
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attach conditions to funding. They're also
subject to statutory obligations, such as
public records and FOIA exposure, state
hiring and procurement rules, and laws the
legislature passes. And the people making
the decisions are institutional officers, not
an independent board. That means the
same leadership that’s absorbing political
pressure also controls the foundation.

Cheryl Lindsay, president and CEO of
the James Madison University (JMU) Foun-
dation, runs an independent foundation
but speaks regularly with peers who don't.
Under political pressure, she says, leaders
at dependent foundations have the least
room to adapt.

“You're part of your university, so you
have to stay in line with those things with-
out much flexibility, Lindsay says. “There’s
some confinement, in a way’

On the other hand, the separation
between independent and interdependent
foundations and the institutions they serve
offers flexibility when external pressures
arise. Their assets are owned by the foun-
dation, not the institution, so a distinct cor-
poration stands between a donor’s gift and
any official who wants to reach it. Their
boards answer to the foundation’s mission
and to donor intent rather than to poli-
tics. And their trustees are usually donors
and alumni, not appointees. Because they
operate at an arm’s length from the institu-
tion, they largely sit outside the statutory
machinery that governs it. This gives inde-
pendent and interdependent foundations
more latitude to hire, set their own priori-
ties, and move quickly when threats appear.

The Power of Partnership and
Communication

Regardless of legal status, Lindsay and
Moore stress that strong partnership and
clear communication are essential tools
that any foundation should use to prepare
for and push back on external pressure.

Moore’s University of Illinois Founda-
tion covers three universities (each led by a
chancellor) with a system president above
them. Managing those stakeholders, in
addition to his own 501(c)3 organization,
only works when everyone commits to the
partnership. And for Moore, that means a
lot of face time.

Although he doesn’t report to the sys-
tem president, Moore sits on his cabinet
and meets with him frequently—roughly
every 10 days. The system president also
sits on the foundation’s board as a non-vot-
ing member; he and all three university
chancellors attend the foundation’s three
annual board meetings. And the vice chan-
cellors for advancement for each University
of Illinois campus have dual reporting lines,
half to Moore and half to their chancellors.

“We operate with a principle of what I
call distributed partnership,” Moore says.
“Every day, I get up and work with all five
of those partner entities, and it works best
when we're aligned around the impor-
tance of coordinating, collaborating, and
communicating”

For Lindsay, communication is the
linchpin. Foundation leaders must be in
constant communication with not only
university leaders but also directors of
development and the fundraisers’ meeting
directly with donors. These lines matter
most, she says, when the foundation has to
say “no”

“There can be times when you're asked
to do something that, maybe, you can’t do.
Maybe it doesn't fall within your frame-
work of not-for-profit rules and regula-
tions,” Lindsay says. “To be able to discuss
that with your university partners and
come up with some other solutions, I think
communication is the number one key”

That kind of openness can be harder
for an independent or interdependent
foundation than for a dependent one, she
acknowledges. The foundation, after all,
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sits off to the side rather than in the midst
of the institution. But the distance is what
makes communication deliberate and, in
her view, indispensable.

When in Doubt, Turn to the
MOU

But the most valuable tool a foundation
can wield in asserting and protecting

its independence is its memorandum of
understanding (MOU), which determines
where a given foundation lands between
full independence and full alignment.
Fights over control almost always begin
when that position slips or when one side
tries to move that position from one side to
the other.

How much importance an MOU carries
depends on the foundation’s model. In a
dependent foundation, an MOU is essen-
tially an internal policy. For an indepen-
dent foundation, an MOU can be the only
thread binding it to the institution it sup-
ports. In interdependent models, MOUs
are critical—and sometimes contentious—
roadmaps. MOUs dictate who owns which
assets, who can accept which gifts, how
data and records should be handled, who
appoints board members, and how the two
sides settle disputes.

Moore is currently revising an MOU
for the University of Illinois Foundation
that’s close to 20 years old. With both the
foundation and the university working well
together, there wasn't a pressing need to
update the document. But with Moore and
the system president both contemplating
succession plans, they decided it was pru-
dent to codify current practices for who-
ever inherits their positions. Built loosely
on AGB’s model template, the revision
restructures the document and elevates
the chancellors as principal partners of the
foundation, alongside the system president.

Lindsay says the JMU Foundation con-
ducts regular reviews of its MOU with
the university every five to 10 years. A few
years ago, prompted in part by data security

compliance and questions of IT governance,
the foundation revised its MOU to clarify
where it operates independently and where
it relies on the university. Both entities own
their own systems, but the MOU spells out
how the two integrate their data flow.

There’s no hard and fast rule that deter-
mines when a foundation should revisit its
MOU. Any kind of leadership change, at
the foundation or the institution, merits
an MOU review. Many institutions—like
JMU—review MOU s at prescribed inter-
vals. Others revise MOUs when laws or
regulations change. Often, the impetus for
an MOU change is an adverse event, like a
data breach.

But the best course of action is to
address MOU issues before bad things hap-
pen. Early symptoms of a weakening MOU
can be found in a foundation’s annual ser-
vices and management agreement, Moore
says.

“Where are you on an annual basis with
your partner in defining what your founda-
tion does and what remit or consideration
it gets for what it does?” he asks. “If that’s
out of alignment, it’s probably time to take
a good look at the MOU?”

Built to Hold the Line

To Moore, serving as a foundation CEO in
today’s charged political climate—particu-
larly at an independent or interdependent
foundation—is a little bit like standing in
the middle of the road.

“And my father used to tell me, if you
stand in the middle of the road, you'll get
hit coming and going,” he quips.

What'’s changed is that the traffic isn't
letting up. The wave of state bills, the
board takeovers, the federal endowment
tax—none of it looks like a passing political
season. It looks like the terrain foundation
leaders will be facing for years, and CEOs
can’t wait for the road to clear.

The discipline Moore and Lindsay
describe is now simply the job. The strong
partnerships, the constant communication,

the MOU revisited before someone else
forces the issue: all of it comes down to
knowing exactly where a foundation stands
and being able to hold that ground. A
foundation that does this work in quiet
stretches is one that can still function when
the pressure comes.

What CEOs are protecting isn’t abstract.
A foundation is the corporation that stands
between a donor’s gift and anyone who'd
like to redirect it. The legislator who came
to Moore’s office a decade ago was, in a
cordial way, testing that wall. The next per-
son who comes asking may be less easily
turned away. But the foundation CEOs who
can say “no” and make it stick are those will
be the ones whose leaders did the patients
work of drawing the line before anyone
tried to cross it.

Kristin Hanson is a freelance writer based in
Baltimore, Maryland. She has written extensively
on advancement and higher education, worked
as asenior editor for CASE Currents magazine,
and served as a senior associate director for
development communications for Johns Hopkins
University and Johns Hopkins Medicine.
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When Governing Boards
Lose Their Independence,
They Lose Everything

BY RICHARD D. LEGON

HIS COLUMN IS BEING WRITTEN IN OCTOBER as the world is confronting multiple painful wars, and
the U.S. national election is only 30 days in the offing. The stakes are high, and the tension is palpable
across a very divided nation. And as our college and university campuses are well into their respective

fall semesters, circumstances remain much as they were when campuses closed for the summer. For

those campuses on which Islamic and Jewish protests defined much of last spring’s semester, there remains angst

over what happens next. Will campuses erupt again with tent encampments and disruptions to the normal activ-

ities of classes, fall sports, and other traditional campus activities? Last spring’s semester also concluded with the

departure of several presidents of elite institutions who became political targets in the Congress about antisemi-

tism and campus protests. We witnessed these issues and tensions, most of them falling under higher education’s

historic protection of freedom of expression and academic freedom—frequently hyped by the media, politicians,

and the public.

So higher education begins anew, as it always has
this time of year, albeit with a sense of uncertainty. The
concerns about more traditional challenges confront-
ing higher education remain front and center—tuition
prices and student success remain issues because they
seemingly always are. Institution leaders, including
their governing boards, grapple with these concerns
as they address overall financial models of changing
student demographics, enrollment declines, and other
risks to their institution business model. We've seen
some institutions close programs and layoff faculty
and staff. We've seen some merge or even close their
doors just as we've seen legislative bodies assert (or
threaten to do so) their authority over funding and
taxing institutions with the largest endowments. In
the eyes of some, our higher education institutions
require more aggressive external direction and con-
trol by policy makers to ensure that they achieve their
mission and purposes.

As a business predicated on continuous academic
improvement and new and creative models of business
improvement, aggressive assertions of policy authority
can have a limiting effect on a college or university’s
drive to take risks and to address the needs of the
future—all while the public calls for higher education

to do more, to do it for less, and to explore new and
adaptable research discoveries. So, while much of the
public seems to understand that higher education is an
indisputable value-added resource, many elements of
that same public appear increasingly comfortable when
policy leaders show their teeth and in support of lim-
iting, controlling, and therefore hampering that which
our colleges and universities do best.

That’s not to argue that our colleges and universities
are infallible; looking forward is filled with risk and
even failure. But to intrude on institution missions and
initiatives is to pull the rug out from under the core of
what our system of higher education—public and pri-
vate—is about.

Balancing Board Leadership and
Independence

The case for higher education’s core values and suc-
cess should rally those who bear ultimate authority
for how these institutions will serve their internal and
external stakeholders. It’s the men and women who
serve on institution governing boards and who share
a similar set of fundamental fiduciary responsibilities.
Higher education’s governing boards hold a unique
set of responsibilities and expectations—perhaps
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foremost among them the protection of their board’s
independence. The expectation and authorizing principles
of independent governing boards of colleges and universi-
ties was part of the structure of this nation’s Colonial Col-
leges, and it was affirmed by the U.S. Supreme Court in
the Dartmouth Case in 1819, which recognized the limits
of government intrusion into college board governance.
The job of fiduciary boards isn’t an easy one; it carries the
interests of many stakeholders who are beholden to the
decisions and good judgment of the board. Service on the
board of a college or university isn't for the faint of heart;
it can be a lonely task shared only with board colleagues.
Today those responsibilities are at risk. Board members
of public higher education institutions are increasingly
being selected more for their political loyalty than for their
background, expertise, and good judgement. The political
appointment process, while historically infused with poli-
tics, has become exacerbated and is corrupting the essential
expectation of board and board member independence
from external interference. Clearly, there’s a bit of naivete
to expect politically appointed board members to accept an
appointment without some commitment to the interests
and priorities of those making those appointments. How-
ever, recognition of board and board member indepen-
dence—a necessity for a board to establish policy and make
decisions—should be foremost in the minds of appointing
authorities and among a board's own members. Board
independence also helps to ensure that higher education
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isn't the ping pong of political upheaval. Sadly, we are see-
ing the opposite in many states and within too many gov-
erning boards. The harsh political divide across much of

the country is also increasingly playing out in board rooms
of private colleges and universities. At the core of indepen-
dent boards is a commitment to protect and respect an
institution’s mission, history, and academic priorities; it is
to protect campus academic freedom and free expression
of ideas—most especially when those freedoms are seen as
divisive. In the end, isn’t that what we should be valuing for
our colleges and universities and our students and faculty?
The initiatives among some state governors and leg-
islatures to claim control of what is to be taught (or not
taught), and calling for the elimination of specific academic
programs, puts government exactly in the place where it
has no business being. Debating fact-based teaching of his-
tory, revising policies designed to elevate inclusion across
an institution’s administration, or making determinations
about gender policies on campus are among the important
decisions that belong in scope of authority of institution
leadership. Boards will ultimately be asked to address
such initiatives that might be recommended by institution
administrators, some after appropriate input and consul-
tation with faculty. But how and what boards determine to
be best policy for the institution they serve should be main-
tained for the board room—neither developed, mandated,
or influenced by external stakeholders. Board members are
not foot-soldiers of gubernatorial campaigns or political
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Serving as a fiduciary is among the

highest callings of public service—

board members must be willing to stand

firm and even be willing to step aside if

political expectations compromise their

sworn independence.

rhetoric nor do individual board members have
authority to act on behalf of their board—fiduciary
boards can act only as a corporate body. Serving as

a fiduciary is among the highest callings of public
service—board members must be willing to stand firm
and even be willing to step aside if political expecta-
tions compromise their sworn independence.

So, How Best to Proceed in this Moment of
Uncertainty?

We are watching governing boards and institution
chief executives confront a broad array of challenges
and crises. With a new presidential administration in
Washington D.C., we can hope that policies will be
offered that advance and continue to improve higher
education, including a long-awaited reauthorization of
the Higher Education Act. Some specific recommenda-
tions might be helpful for higher education leadership
to consider:

Recommendations for Higher Education Leadership

Board Independence: Some 50,000 men and women
serve on the boards of public and private colleges and
universities. Regardless of the method of selection or
appointment, institutions are defined, in part, by the
experience and quality of those who serve as fidu-
ciaries. Board members should be more about good
judgement of what is best for the institution than to be
expected to be a “representative” of an appointment
process or to an individual. The best boards assert and
protect their independent authority and make difficult
choices for the long-term good of their institution,
keeping in mind that their primary fiduciary responsi-
bility is a duty of loyalty to the institution they serve.

Institution President and Governing Board
Relations: We are seeing an increasing number of
institution presidents who are retiring early from
their positions, and we are seeing a decline in quality
candidates stepping forward to assume these essen-
tial positions. Governing boards need to respect the
balance of authority that defines the responsibilities
of presidents and those of the governing board. Board
members need to resist the inclination to roll their
chairs up to the president’s desk and to “help” run the
institution during stressful moments or campus crises.
It is helpful for boards to recognize that they hired
their president based, in part, on how their CEO will
lead during the worst days. Boards need to allow their
president to lead.

Campus Protests: Campus protests are a part of
the learning experience of students. The campus edu-
cational experience benefits both from in-class learning
as well as learning to live in a culture of differences and
debate—including student protests. So long as students
and the campus are safe and the education business
of the institution can continue, then a campus protest
can be among the most important lessons students can
receive.

Inclusion Policies: The broad effort of many col-
leges and universities over the past couple of years to
establish DEI departments and initiatives have often
met with political pushback. And yet campus inclusion
remains an important opportunity for progress. While
some states have directed institutions to terminate
their DEI offices, boards would be wise to rally to the
importance of the initiative and to work with institu-
tion leadership to advance this societal value.

American higher education is recognized as the best
in the world. We've been at this for nearly 400 years,
and it will take continued effort to continue to improve
the sector and to make it available for all who choose
to attend. Governing boards, with a healthy respect
and commitment to protecting their independence,
will play an enduring role in the sector’s continued
improvement. Getting governance right is job #1 for all
boards and board members.

Richard D. Legon is the former president and chief
executive officer of the Association of Governing
Boards of Universities and Colleges (AGB). Email:
rdl@agb.org.
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Bowing to the Mob
Is a Dangerous Game

BY JOHN C. CAVANAUGH

OARDS OF TRUSTEES ARE BEGINNING TO SET DANGEROUS PRECEDENTS regarding two situations. The first involves
the willingness to make snap judgments regarding a president’s continued employment. The other involves the willingness to
negotiate the release of funding being held hostage on the basis of a collection of amorphous allegations and politically motivated

investigations.

When an angry mob storms the board’s
social media account (or the campus), it
does not show up small or quiet. More
typically, hundreds, perhaps thousands, of
often anonymous members scream that a
certain individual, a president, say, is guilty
of some perceived egregious behavior, even
if the alleged behavior either didn’t happen
or has been grossly mischaracterized, and
that punishment, such as termination, must
be carried out immediately. The demands

Al

for action tend to be very loud and relent-
less, often amplified by media influencers,
who feel like an undeclared war of attri-
tion. As the situation devolves into hostile
personal attacks, and possibly in-person
confrontational activities, the board seeks
an off-ramp.

Similarly, having one’s institution bul-
lied on the basis of vague accusations, or
casual threats of unilateral actions, such as
defunding or visa denials or investigations,

52 =

that would threaten the institution’s exis-
tence (or at least its financial stability) is
not something most boards are prepared to
handle. Besides, if accusations are repeated
often enough, even if untrue, people will
start believing them if the person doing the
repeating is viewed as a trusted source by
the listeners. Again, boards start seeking

off-ramps.
The public reasons given for setting
these precedents of ending a presidency or
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negotiating a settlement often invoke the
board’s responsibility to do what is in the
best interests of the institution under the
guise of fiduciary responsibility. That atti-
tude is nominally both correct and essential
to good governance. From this perspective,
one can understand why jettisoning an
institutional leader or negotiating with a
powerful political leader could demonstrate
that the board takes its fiduciary respon-
sibility seriously and will do what it takes

to “save” the institution. And perhaps the
outcomes from creating the precedents are
short-term benefits.

Or perhaps not.

Even if it gets better in the short run,
there is an extremely serious long-term
consequence that may be overlooked in the
rush to take the off-ramp of least resistance.
That consequence is this: Once precedents
are set, they also tend to lock in a defined
response to the precipitating events. Once
mobs and bullies taste victory, a return visit
with new, more threatening demands and
consequences is inevitable. By knee-jerking
or bowing at first occurrence, it becomes
exceedingly difficult for the board to not
do it again. If the board relents and adopts
those behaviors repeatedly, then instead of
“saving” the institution, the board will have
unwittingly put the institution in significant
jeopardy. The board will have actually failed
in its fiduciary responsibility.

There is an overlooked corollary to giv-
ing in. By knee-jerking to a mob’s demand
to remove the president on the basis of
unsupported allegations of disagreeable
behavior by an employee or student (who
the mob also wants terminated), the
board implicitly agrees to accept what-
ever litigation comes from the terminated

AGB.ORG

parties. Since many of these situations
involve speech, the mob determines to be
disagreeable, the board is deciding that
they will be happy to defend any and all
suits based on the denial of First Amend-
ment rights filed by the now-terminated
employee or student. Again, the board has
opened the institution to significant jeop-
ardy, not the least of which is significant
legal fees.

What's a board to do, then, when
the threats are made? Perhaps the most
important step is to demonstrate core prin-
ciples of good governance. Make certain
the board truly understands the nature of
the demands, their situational contexts,
and the long-term consequences of pos-
sible courses of action. The board should
bear in mind it has a responsibility to the
president, who will likely be the “face” of
the institution on the board’s behalf. For
example, the board must support the idea
of taking a reasonable amount of time to
establish the trustworthiness of the alle-
gations. The board must be mindful of
the policies and procedures it established
regarding due process and support them,
clearly stating that the board will not rush
to judgment. In situations regarding threats
of consequences unless changes are made
to the curriculum or scholarly endeavors,
ensure that the processes of shared gover-
nance are not only respected, but imple-
mented. The board should gather evidence
on the financial implications of various
scenarios, as well as reputational issues and

such other factors as talent poaching. Only
after such appropriate steps have been
taken will the board entertain discussions
about a course of action.

Additionally, boards must be aware of
policy consistency issues between them
and the institution. For example, many
boards have adopted policies barring insti-
tutions from taking positions on contro-
versial or partisan political issues. At those
institutions, it would not be advisable for
the board to act precipitously in a way that
appears to support a clearly partisan posi-
tion when they would prohibit the institu-
tion from doing the same thing.

The optimal strategy for boards is to
take the time to discuss these issues and
a set of appropriate responses before a
mob shows up. Boards could develop a
plan, parallel to its disaster and continu-
ity of operations plans, then use a retreat
to engage in professional development
through a tabletop exercise. Of course,
planning will not prevent a crisis, but it will
provide a backdrop for handling current
scenarios better. It will also help boards
understand the need to look beyond short-
term gains to see the unintended conse-
quences of hasty action.

John C. Cavanaugh, PhD, served as
president and chief executive officer
of the Consortium of Universities of
the Washington Metropolitan Area,
chancellor of the Pennsylvania State

System of Higher Education, and

president of the University of West Florida.
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Getting Governance Right
in Challenging Times

BY RICHARD LEGON

HEN I USED TO WRITE ABOUT AND ADVOCATE for the essential habits of effective college and university governing
boards—while they were not always easy—they were largely accepted across public and independent institution fiduciary

bodies. That was then!

Today, we are in the throes of a national
effort to reset higher education, one of this
country’s iconic assets—and a center piece
of American democracy. Our institutions
are carefully monitoring and participating
in a substantial shift in the value proposi-
tion of American higher education that is
arguably putting some of its core principles
at risk and compromising the academy’s
many contributions to the nation. The
sector is confronting a difficult and multi-
part question: what is the right amount of
government influence, when does that get
to be overboard and unacceptably intrusive,
and how do institutions (and their boards)
tell the difference?

While not all threats to our colleges and
universities are currently impacting every
institution or university system, too many
of our colleges and universities have to
operate while looking over their shoulder
at federal intrusion into admission crite-
ria (at a moment when the population of
traditional age students is declining), cur-
riculum standards, academic freedom and
freedom of expression, research funding,
and perhaps coming soon, changing crite-
ria for accreditation. Additionally, over the
last year, we have witnessed intrusions into
the right to assemble on our campuses. It’s
a bit of a strange new world for our aca-
demic institutions that have rightfully taken
great pride in their autonomy and inno-
vation. The potential risk of standardizing
our higher education academic product is
the stuff of autocracies. For many institu-
tions, declining trends in enrollment and
public funding alongside at-risk trends in

=

philanthropic support should be a tell in
the overall trajectory of one of the coun-
try’s prized assets and its historic role of
enabling a more substantial future for our
citizens and the nation’s priorities.

To address the risks of today’s more
chaotic higher education sector we must
ensure that college and university decision-
making remains in the hands of excellent
administrative leadership, supported by
voluntary governing boards that respect
the mandates of state and federal law
that define governance standards. These
boards consisting mostly of citizens from
outside of the academy must bring their
commitment to supporting innovative
agendas, while respecting the historic
roles and cultures of the institutions to
which they provide strategic direction.

At the core of board member service
should be the mission of the institution
they serve. Respect for and a willingness

to listen and consider external advocates’
priorities are part of effective governance;
however, independent board judgement
and decision-making, much like institution
autonomy, are the primary drivers that
must not be sacrificed to short-lived
political agendas.

Those “habits” of an effective board
that have stood the test of time are today
the stressed tectonic plates that are putting
higher education at unnecessary risk. In
recent years the governance in many public
and private institutions has become far
more partisan and contentious—a trend
that can undermine the sector’s historic
contributions to society. It has exacer-
bated the challenges confronted by those
leaders who are currently heading insti-
tutions as presidents and chancellors as
well as those who might strive to lead our
colleges and universities in the future. A
failure to set aside differences and to work
collaboratively risks compromising fidu-
ciary obligations—shifting support from
mission-related initiatives and longer-term
strategies to short-term external influences
or mandates from state or national leaders.
Throughout American history, the inde-
pendence of our colleges and universities to
diversify and innovate—regardless of how
or by whom they were founded—has reg-
ularly positioned American institutions of
higher education at or near the top of most
international rankings. Our colleges and
universities have been the recognized stan-
dard bearer of excellence in education for
the world—defined by academic excellence,
opportunity for all, and the advancement of
research discoveries—the benefits of which
are worth far more than their cost.

Those standards and centuries long
achievements are now at risk—whether it’s
scrubbing a long-standing commitment
to equality and advancement or making
hard choices about research funding and
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innovation. Compromising institution mis-
sion and values based on external political
mandates is not good for current or future
students or for those dependent on institu-
tion programs and research results. And it’s
not sufficiently protective of the requisite
standards of independent decision-making
on the part of those volunteers who, for a
period, are called upon to advance their
institution’s mission. In fact, it's a moral
violation of that very commitment. In
addition to their fiduciary responsibilities,
board members should be willing advo-
cates on behalf of the unique governance
model for which they are the guardians.

American higher education has been
advancing its global standard for longer
than the 250 years we are about to cele-
brate. From the earliest colonial colleges,
beginning with Harvard University in the
17th century, we have led the way—admit-
tedly progress has often been slower than
it should have been, but that’s really the
point. Our institutions, having achieved
their independence from state or national
intrusion in the historic Dartmouth College
v. Woodward decision of 1819, have con-
tinued their long road of progress. We
shouldn’t go back; we can’t go back. To the
extent that readers believe that a nation’s
impact reflects its academic institutions’
contributions and their ability to lead and
discover, today’s more traumatic threats to
higher education need to be resisted.

At this point, I'm guessing that there
will be those academic leaders (and board
members) who aren’t comfortable with my
message. They will be inferring a political
argument or complaint, and they won't be
entirely wrong. Yet this isn't intended as a
partisan message; I respect each person’s
political point of view. In the past year, our
country has become highly factionalized
across most sectors, with those who hav-
en't fallen in line being demonized just as
those who are concerned with the aggres-
sive reset feeling aggrieved. The attacks
on higher education are part of a full-on

AGB.ORG

While not all threats to our colleges and universities are

currently impacting every institution or university system,

too many of our colleges and universities have to operate

while looking over their shoulder at federal intrusion.

assault on some of our core cultural values.

The point is that we must work together,
as some boards have done, to avoid board
members compromising their responsibil-
ities and moral commitment to their insti-
tution’s long-standing impact and mission.
It is a reminder and an appeal to higher
education’s governing bodies in whose
hands hold the responsibility to advance
their institution’s mission and, in a sense,
to defend and strengthen the reputation of
higher education. And to step up and lead
appropriately to save this most essential
part of the American story. Clearly our
national government as well as many state
governments, and even some governing
boards, have stepped over the line, moving
from a mostly supportive role to a full-on
micromanagement and control philosophy
that has had consequences that extend
beyond the campus. Closing the federal
agency that was established to be a sup-
portive partner to this country’s education
system sends a chilling signal about part-
nership versus national fiat.

So let us recommit to the correct role
of higher education governing boards,
especially in this current environment.
For me, it starts with how board members
are selected, elected, or appointed to their
significant responsibilities. When I was
nominated for service to a public higher
education institution governing board,
the governor who asked me to serve was
clear that once he advanced my name,
that he and I would agree not to discuss
higher education policies about that
specific institution again. A good guide for
current board members: it’s not how you
get to the boardroom but rather what you
do when you get there. It's about getting
governance right—especially now in these
more challenging times—most assuredly
supporting and defending the board’s

requisite responsibility to maintain its
independence at all costs.

I previously wrote “The 10 Habits of
Highly Effective Boards” for Trusteeship (in
the March/April 2014 issue). A refreshed
list of the essentials (habits) of effective
boards might best emphasize the following:

m A culture of respect and inclusion of all

board members

= Respect for fiduciary principles

m Primary focus on institution mission,

autonomy and board independence

= A healthy and supportive relation-

ship with the institution president/
chancellor

m Selection of an effective and respected

board chair who recognizes board
independence to be non-negotiable
m A strong board governance committee
(in both private and public institutions)

= Respect for and commitment to shared
governance, academic freedom, and
free expression

» A willingness to take risks as appropri-

ate and to be advocates for mission and
independence

In these challenging times, if you believe
that your board is veering off course, I urge
you to encourage board leadership to take
a step back and consider the larger impli-
cations of the actions being considered:
Are we acting in a way that puts our most
essential responsibilities at risk?

In the end, higher education’s governing
boards should serve as the guardians of an
independent higher education—a long and
valued cornerstone of democracy.

Richard Legon served as president
and CEO of AGB from 2006-2019. He
served on the governing boards of
Virginia State University, the
University of Charleston, and
Spelman College. He serves as an AGB
senior consultant and senior fellow.
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The Institutional Neutrality Myth

BY BRIAN SOUCEK

OST UNIVERSITY ADMINISTRATORS AND TRUSTEES have recently been encouraged (by campus speech groups like FIRE
and Heterodox Academy), pressured (by extortionate federal funding conditions), or forced (by some state legislatures) to get

their institutions to stop speaking out on political or social controversies. “Institutional neutrality” is sweeping the country,

and Heterodox claims that over 160 schools have signed on in just the last two years.

Many of them have enacted a policy like
the now-famous Kalven Report, adopted by
the University of Chicago in 1967. It claims
that a school that takes a stand on political
and social issues undermines the academic
freedom of faculty and students there who
disagree, thereby “endangering the condi-
tions for its existence and effectiveness.*
As a past provost at Chicago put it: “Once
a university takes sides, it is no longer a
university.>

Tough luck for Chicago, were this true.
Because in the decades since the Kalven
Report took hold, the University of Chi-
cago has issued statements on everything
from affirmative action to DACA (Deferred
Action for Childhood Arrivals), the Trump
Muslim ban to Dobbs v. Jackson, and the
Supreme Court’s 2022 abortion decision.
This isn't to accuse Chicago of hypocrisy,
however. The Kalven Report, like most
of its descendants, actually comes with a
carve-out: when political events or issues
“threaten the very mission of the university,
the report says “it becomes the obligation
of the university as an institution to oppose
such measures and actively to defend its
interests and its values.”? In other words,
there is a “heavy presumption” not to speak
unless the mission is at stake, in which case
speaking out becomes an obligation.

Here’s the catch: If Chicago follows its
institutional neutrality policy to the letter,
it will quickly find that it cannot be neutral.
With each choice about whether to speak,
a university faithful to the Kalven Report
will end up expressing something about

its mission. And there is just no neutral
answer to the question of what a particular
university’s mission is to be.

The University of Chicago presumably

saw all the issues above—restrictions on
affirmative action, immigration, and abor-
tion—as threats to its mission. Does it
follow that any other school that adopts the
Kalven Report, or something like it, would
also be obligated to speak on those topics?
Of course not! In the legal brief it filed in
the Muslim ban case, the University of Chi-
cago made clear it was speaking because it
“has a global mission” that depends on its
“ability to welcome international students,
faculty, and scholars* Not everyone has
that kind of mission. Similarly, Chicago’s
interest in speaking about reproductive
rights stems from the fact that it has a
medical school and hospital where choices
about what care to provide are unavoidable.
That’s not the case at most schools.

The unavoidability of Chicago’s institu-
tional choice about abortion suggests how
hopeless it often will be to seek neutrality
even on some of the most politically divi-
sive issues in America today. The Univer-
sity of Chicago will either teach its students
and offer its patients certain types of repro-
ductive care or it won't (same with gen-
der-affirming care and end-of-life options).
There’s no possibility of neutrality on these
issues, at least at some schools.

Interestingly, the same was true of
the very issues that prompted the Kalven
Report in the first place. A faculty com-
mittee led by eminent First Amendment
scholar Harry Kalven was convened in the
wake of student protests at Chicago over
divestment from apartheid South Africa
and the sharing of class ranks with the
draft board during Vietnam. Neither was
a call for an institutional statement; these
were calls for action. The university was
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going to divest or not, share class ranks

or withhold them. Once again, neither
option would have qualified as neutral.
Even today, divesting from fossil fuels or
weapons companies would surely count as
a non-neutral endorsement of particular,
contested values. But so too is a choice to
value profit maximization at all costs. Any
school with an endowment that says it
stays neutral on social issues is selling the
public a bill of goods.

And this applies also to most any uni-
versity that chooses names for its schools,
buildings and faculty chairs, or paintings
and sculpture for its walls and lawns, or
political figures or celebrities to speak at its
commencement ceremonies. Universities
regularly weigh in on contested political
and social issues with each of these choices.

My law school, at the University of Cal-
ifornia, Davis, made a statement by taking
the name King Hall after Martin Luther
King Jr’s assassination. But so did the Uni-
versity of Chicago when it established, with
great fanfare, the Milton Friedman Institute
and, with no fanfare at all, renamed its
Robert A. Millikan Distinguished Service
chair, presumably because Millikan’s asso-
ciation with eugenics. Sure, many schools
and buildings are named after donors, but
only as long as they stay on the right side
of history. This puts universities in the
decidedly non-neutral position of choos-
ing which side of history counts as right.
When Yale decided in 2017 that it could no
longer stomach having a residential college
named after one of the nineteenth century’s
leading advocates for slavery and southern
secession, it thoughtfully acknowledged
that “the University speaks through its
building names,” and “when the University
speaks, it chooses its message in light of its
mission”—or should.”
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Neutrality talk has the pernicious effect of making
certain choices about the values at the heart of a
university’s mission appear inevitable—and thus
beyond challenge or even discussion. When one side
gets deemed neutral, the other side is made to look like

a politicized deviation.

This, to me, is the real point. There is no
principled distinction between the politi-
cal stances universities take through their
statements and those they express through
their actions. In neither context is the goal
to somehow remain “neutral” What would
that even mean? The goal should instead be
to advance the university’s mission. For all
the “statements on statements” and com-
mittee reports on “institutional voice” that
have proliferated in the past few years, the
best and simplest insight is that a university
should speak, just as it should act, only when
doing so advances its distinctive mission.

On the concept of a university’s mission,
we would do well to acknowledge the plu-
ralism that has long been the great strength
of American higher education. Most of
us chose a university for school, work, or
our donations because of something that
made it unique. Its particular strengths and
values and goals reflect (or maybe comple-
ment or challenge) our own. Missions vary.
Yale recently made headlines for narrowing
its mission statement: improving the world
and educating aspiring worldwide leaders
are out; its stated goal is now just to “cre-
ate, disseminate, and preserve knowledge
through research and teaching” But all uni-
versities do that. Were that the end of the
story, we wouldn't be able to acknowledge
the ways that Yale differs from my school,
or yours, and why someone might choose
one over the other. Yale has mistaken defi-
nitional criteria for a mission. It’s hiding
the ball about the true values and goals that
make it unique.

The push for institutional neutrality is
asking us all to hide the ball. Universities
are being told to keep quiet and avoid con-
troversy instead of speaking up for their
own distinctive mission. And this is hap-
pening at a time when the Trump admin-
istration is cutting funding, demanding
settlements, and offering deals like the (for-
tunately failed) Compact for Higher Educa-
tion, which would have forced universities
to adopt the administration’s values on
everything from admissions to financial aid
priorities, transgender rights, and the inclu-
sion of foreign students. Not incidentally,
the Trump Compact would have required
institutional neutrality too.

Neutrality talk has the pernicious effect
of making certain choices about the values
at the heart of a university’s mission appear
inevitable—and thus beyond challenge
or even discussion. When one side gets
deemed neutral, the other side is made
to look like a politicized deviation. Take
diversity, equity, and inclusion efforts. In
2021, when the American Enterprise Insti-
tute wrote about the use of diversity state-
ments in faculty hiring, it titled its report
Other Than Merit. The question-begging
assumption was that by asking applicants
what they had done to advance diversity,
equity, and inclusion in their professional
lives, schools were considering something
extraneous to academic achievement.
Ensuring that a diverse set of students
flourish in someone’s class, or that research
addresses the needs of a diverse population,
gets treated as some sort of unnecessary
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ideological consideration. But there is nothing “neutral”
about defining academic merit in a way that abstracts
from questions about who benefits from the work aca-
demics do. It’s one substantive choice among several.

So too with campus speech regulations, which many
schools have tightened in the wake of recent protests and
encampments. New rules are justified as content-neutral
time, place, and manner restrictions, which sound beyond
reproach, given their evenhanded neutrality. But at uni-
versities committed to the First Amendment, time, place,
and manner rules always have to “leave open ample alter-
native channels for communication” And this forces uni-
versities to make non-neutral decisions about how much
expression counts as ample and what counts as suitable
alternatives to the types of protest universities have
banned. When deciding how to balance open discourse
against nondiscrimination, efficient operations, and other
things it values—as it can’t help but do—a university takes
another step in shaping its distinctive mission.

Neutrality talk allows universities to pretend that
none of this is happening. It allows them to sidestep the
debates—and the hard work of shared governance—that
should occur whenever a university is determining its
mission and deciding how best to advance it. And yet
these steps are crucial if, as I've argued, a university
should be making a statement if and only if doing so will
advance its particular mission.

Properly employed, this limiting principle provides a
crucial check on universities that might otherwise speak
too much. (Institutional neutrality proponents are right in
worrying that statements have a tendency to beget more
statements, often with diminishing returns.) There are no
general rules to follow, however. The choice is necessar-
ily going to vary based on the context and each school’s
mission. I suggested earlier that universities with medical
schools may have different, mission-related reasons to
talk about abortion than do liberal arts colleges, much less
Catholic universities and others with similar pro-life com-
mitments. But even the former might decide, particularly
given their state’s political climate, that speaking out isn't
the best idea. Other actions—like arranging for medical
students to visit out-of-state hospitals for some of their
rotations—could ultimately prove more effective.

There is one particularly important way that making a
statement might fail to advance the university’s mission:
if doing so chills speech or undermines the academic
freedom of faculty. That was the reason Chicago’s Kalven

Report offered for adopting a strong presumption against
institutional speech. But any potential chilling effect can
be lessened by the process used to make a statement (for
example, requiring an anonymous vote within a depart-
ment) and by the way statements are framed—especially
insofar as they invite further discussion or dissent. An
institution’s background policies and past practice that
demonstrate a commitment to protecting academic free-
dom will do even more to lessen any chilling effects. And
it’s worth remembering that statements aren’t the only
university actions that can chill dissent. Hiring and curric-
ular and funding decisions obviously do so too, especially
when made without shared governance, protected by
academic freedom. Focusing only on institutional speech
can lead university leaders to underestimate how many
of their other actions can affect academic freedom—
whether for better or worse.

In the face of decisions as unavoidable as these,
neutrality is not just a myth, it’s a dodge. American uni-
versities have thrived because of their autonomy: their
constitutionally protected right to decide for themselves
what they value and aim to be. If universities aren’t willing
to speak up to defend their chosen values and aims, plenty
of outsiders have proven all too willing to make those
choices for them.

Brian Soucek, JD, is the Martin Luther King, Jr.
Professor of Law at the University of California, Davis,
1 and the author of The Opinionated University:
Academic Freedom, Diversity, and the Myth of
Neutrality in American Higher Education, recently
I‘ published by the University of Chicago Press.
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The Board’s Role in
Free Expression on Campus

BY TONYA THOMAS FINTON

EBATES REGARDING THE VALUE AND DEFINITION OF FREE EXPRESSION are nothing new on college campuses but
they have assumed a bigger role at the forefront of the many recent tensions and events we have witnessed this year. As

noted by David Maxwell in a recent issue of this magazine, it is essential that governing boards affirm and ensure the cen-

trality of free expression to the mission of their institution and work with administration, faculty, and staff to articulate and

practice those values.!

In 2019, Executive Order 13864 man-
dated that institutions of higher education
receiving federal funds must comply with
existing federal law and regulations involv-

ing free academic inquiry.> While public
institutions are expected to uphold the First

Amendment, private colleges are expected
to comply with their own stated and pub-
lished institutional policies on freedom

of speech. As such, Hood College began
work in early 2020 on a policy specific to
the entire community rather than relying
on constituent handbooks. The policy was
meant to be a statement of underlying

principles and encompass a wide range of
activities related to free expression: class-
room discussion, invited speakers, political
debates, visual displays on campus, social
media usage and protests. It was also
designed to supplement, not circumvent,

existing policies and procedures such as
the faculty code, student handbook, and
employee manual. The initial drafts, writ-
ten by the president of the college and vice
president for marketing and communica-
tions, were shared in several rounds with
faculty, staff, and student leaders for feed-
back and revision.

Rather than simply presenting the draft
policy to the board of trustees for feedback,
we took a more inclusive approach in the
final step before its release. At its March
2024 meeting, the board invited faculty,
staff, and students who held leadership
roles in campus governance to a strategic
discussion focused on free expression. Five
groups, each containing trustees, students,
faculty, and staff, were given a different
scenario to discuss against the draft, with
the goal of identifying challenges and lim-
itations in the policy.

Scenarios included a student athlete
“taking the knee” during the national
anthem, controversial guest speakers for a
public lecture or class, and a social media
post on a faculty member’s private account.
Following the discussions, participants
regrouped and reported key takeaways
and action items needed to address any
concerns in the policy. Issues that were
identified included determining if the
“educational environment” extended to
athletics, allowing for a spontaneous event,
incorporating social media guidelines, and
stretching the scope of “political” to include
ethical, behavioral, or controversial issues.

The president of the college and vice
president for marketing and communica-
tions made edits based on the feedback
from the March meeting. At the June 2024
meeting, a Policy of Free Expression was
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presented to the board for its review and endorsement. The
decision to ask for the board’s endorsement versus approval
was to not only avoid board overreach of mandating admin-
istrative policies and procedures but also to recognize the
importance of this policy and the board’s affirmation of its
foundational values. Wide dissemination of the policy to the
campus community includes the college website, communica-
tion from the president, and incorporation to existing policy
and governance documents. In addition, instruction on the
policy and its purpose is incorporated into both new student
and faculty orientation, the annual campus forum, student
government meetings, and similar opportunities. The policy
will also be part of every new trustee’s orientation. The goal is
not only to make it a well-known document to all community
members, but also that it serves as a living document, one that
will continue to be refined and adapted, given both the com-
plexity and evolving nature of these issues on college campuses.
In spring 2024, colleges and universities across the nation
faced unrest, cancellation of classes or commencement cere-
monies, and police presence to maintain campus safety. Hood
College was not immune to student activism, especially with
the ongoing Israel-Palestine conflict. Students walked out of
classes, held protests and peace walks, and had silent sit-ins.
The students were aware of institutional guidelines, and the
college respected their right to protest.
Students called for retiring U.S. Senator Ben Cardin
(D-MD) to be disinvited as the commencement speaker
and replaced with a neutral party. If he continued to be the
speaker, the students confirmed their intent to protest.
The president and administration were guided by the Pol-
icy of Free Expression and Hood’s values, asking if Senator
Cardin’s values were in opposition to the college’s, and found
that they were not. Per policy, the college controls the time,
place, and manner of peaceful protest on campus. Accordingly,
the “rules of engagement” were clearly outlined and com-
municated with the campus community. They included the
following:
= No person may interrupt, disrupt, impede, or block any part
of the commencement ceremony.

m Banners, flags, and signage will not be permitted within the
graduate seating area or as graduates traverse the stage.

» Graduates who wish to peacefully protest may do so while
seated.

m A designated area, patrolled by a campus safety officer, was
created for peaceful protest.
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Hood College created an inclusive process
involving all the constituencies of the college
community to talk and to listen, to work
together and to problem solve, and to agree to

disagree—all with the common goal of crafting

a policy that accurately reflects our values and
empowers students to have a constructive
exchange of opposing, divergent viewpoints.

At the close of the academic year and commencement
exercises, Hood students honored the policy they had a role in
creating and stayed true to our values, conducting themselves
with civility and respect. The college did not cancel classes or
require police presence on campus.

At the end of the day, Hood created an inclusive process
involving all the constituencies of the college community to
talk and to listen, to work together and to problem solve, and
to agree to disagree—all with the common goal of crafting a
policy that accurately reflects our values and empowers stu-
dents to have a constructive exchange of opposing, divergent
viewpoints. Through robust intellectual exchanges, Hood
College prepares students to actively participate in democratic
processes, which thrive through inclusive participation and
empowerment. As an institution of higher education, these
ideas are critical to the learning process.

From the board of trustees and administration to faculty,
staff, and students, Hood College is committed to creating a
climate of intellectual diversity, dignity, and respect. We rec-
ognize that this document is a living, breathing policy that will
be reviewed annually and updated as necessary. The collabora-
tion of all college constituents strengthens the policy, and our
community is more united because of its existence.

Tonya Thomas Finton is a 1978 graduate of Hood College and chair of the
Hood College Board of Trustees.

1. David Maxwell, “A Nation at Risk,” Trusteeship, 32, no. 3, (May/June 2024):
24-31.

2. Exec. Order No. 13864, 84 FR 11401, https://www.federalregister.gov/
documents/2019/03/26/2019-05934/improving-free-inquiry-transparency-and-
accountability-at-colleges-and-universities.
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The Colonialization of the Mind

BY ANTONIO E. PUENTE

EJA VU... on November 6, 1960, my parents took my brother and me, along with a change of clothes and $300 from Habana,
Cuba, to Miami, Florida. The president of Cuba suspended elections, the judicial system, and the free press, nationalized all bank
accounts, and politicized the educational system.

When I was elected President of the
American Psychological Association (APA)
in the fall of 2016, we discovered that the
association had a $9 million deficit, the
New York Times reported a major organiza-
tional problem involving national security
and ethics that involved APA, and because
of the uncovered situation, 75 percent of
the association’s executive management
leadership were fired or retired.

Let’s see. Cuba: After a period of familial
insecurity involving food, shelter, related
resources, and documentation, obstructions
were eventually overcome. APA: After a
period of significant self-doubt and organi-
zational doubt, APA split into two separate
but mutually intertwined organizations;

a 501(c)(3) nonprofit organization (APA)
and a 501(c)(6) organization (APA Services,
Inc.), with a vision to serve all, founded on

When faced with insurmountable

obstacles, the human and organizational
spirit can, in some of her kindest moments,

allow for the resurrection of what is valid,

 meaningful, and sustainable; of what, deep

down, we are all here to do on this earth.

After my tenure at APA, I was elected
president of the board of trustees of Carlos
Albizu University in 2023. Thereafter, exec-
utive orders posted in rapid-fire order indi-
cated that higher education was under fire,
becoming a perceived enemy of the state.
Diversity, equity, and inclusion were, by
order of the president of the United States,
no longer part of the mission and vision
of institutions receiving federal support.
Before long, academia began to experience
a seismic shift toward the almost-century-
long legacy of the federal government as
the largest and most important supporter
of academic pedagogy and science.

What would likely have happened
in each of these situations if unusually
challenging situations had not occurred?

science and advocacy. Albizu: After signifi-
cant turbulence, a heart-wrenching retreat
in Santo Domingo, the board of trustees,
with the engagement of the administration
and leadership, reconsidered and reframed
everything—from who we were as a univer-
sity to where we needed to go—and from
the ashes, a beautiful phoenix arose.

When faced with insurmountable obsta-
cles, the human and organizational spirit can,
in some of her kindest moments, allow for the
resurrection of what is valid, meaningful, and
sustainable; of what, deep down, we are all
here to do on this earth. What is common to
the three challenges presented? What is com-
mon to their solutions? And why should we
and how should we transfer these emerging
commonalities to the structure and function

of the governance board and leadership of a
special institution of higher education.

Albizu is indeed a unique institution.
Established 60 years ago by Carlos Albizu,
a Puerto Rican native who, after pursuing a
PhD in clinical psychology at Purdue Uni-
versity, returned to the University of Puerto
Rico (UPR). Neither the knowledge he
brought back from the States nor what the
UPR administration thought matched what
the island wanted or needed. The potential
solution was a free-standing, nonprofit pro-
fessional psychology school established to
help develop a culturally sensitive interpre-
tation of North American psychology with
a special focus on social justice. The uni-
versity is thriving and has grown to almost
4,000 students, three campuses, including
one in Miami, the inclusion of related disci-
plines, an undergraduate program, and the
producer of the most significant number of
doctorates in Spanish-speaking psycholo-
gists approved by APA in the world.

Albizu focused on educating those who
were qualified, not those who were privi-
leged; those who sought to understand and
serve all, especially the Spanish-speaking,
not those who were privileged. Albizu
prompted those students (and faculty) to
serve the community during disasters (such
as Hurricane Maria) and during everyday
challenges (like poverty), seeking primarily
to serve the disenfranchised. As with every
institution of higher learning, the board
of trustees is charged with developing and
revising strategic plans. It was time to take
on this charge. Further, this charge aligned
with a paradigm shift in the role of the
federal government in colleges and uni-
versities. Our unique mission turned out
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to be in the bull’s-eye of many unrelenting,
unexpected, and discriminatory federal
policy challenges. The board and university
leadership were faced with unexpected
pressures. And instead of relenting, running
away, or even challenging them, we came
together to develop a strategic plan that rec-
ognized the guardrails we needed to legally
adhere to, accepted who we were and where
we were, and, finally, where we needed

to go. Our board has a history of looking
inward and micromanaging the university
leadership, sometimes even the board chair.
The combination of a scheduled revision of
the strategic plan and an assault by new fed-
eral policies forced the board to have soul
searching discussions, eventually leading to
a brighter, more sustainable future.

The first and most critical question is
not what we are facing with these new exec-
utive orders, but who we were, and more
importantly, how we restructure to ensure
we remain true to core concepts such as
cultural sensitivity and social justice. Most
importantly, we believed that who we were
and what we offered should not be limited
to Puerto Rico and Miami, but to all the
United States and beyond, especially to
Latin America. The challenges became an
opportunity to sharpen our vision, mission,
and strategy, making Albizu’s dream a solu-
tion to the demands of a complicated, cha-
otic, and crumbling world.

The recalibration and unification of the
board and leadership could not have been
accomplished without the riskiest proposi-
tion of all: putting everything on the table,
subjecting it to deep and impartial scrutiny,
and aligning our interpretations with the
marketplace of intangibles around us. This
mindset allowed for shifting from worrying
about what people thought of us, the new
federal restrictions, and our budgets and
enrollment, to asking and answering who
we were, how the world was at present, and
and what it was (and is) moving toward,
and how we matched both would yield the
solution organically. Instead of fitting a

AGB.ORG

square peg into a round hole, we developed
the peg and the hole simultaneously by
being courageous, by questioning deeply, by
risking everything.

Cuba, APA, and the current socio-po-
litical climate affecting Albizu all have
similarities. All pose challenges that, on
the surface, appear destructive of the self
and institutions, as well as insurmountable.
The bottom line: Were our minds and our
institution going to be subjugated, and were
our minds going to be colonized by powers
and ideas that do not represent the best
that our societies, colleges, and universities
have stood for more than a thousand years?
Similarly, the scenarios described all present
opportunities unlikely to be realized under
the status quo. In each of these circum-
stances described, change occurred only
after periods of deep questioning, extreme
self-doubt, bouts of depression, and a sense
of learned helplessness and despair. Change
occurred only through thorough analysis,
acceptance of core beliefs, reframing chal-
lenges as opportunities, and nightmares and
sleepless nights transforming into dreams
and radical positivity.

How did Albizu and its board of trustees
and leadership make this paradigm shift?

Core beliefs. Many members of the
board and leadership read Albizu’s biogra-
phy, and all of us reviewed his life and goals
for a university in the “new” world. We
intensely debated who we really had been,
who we were currently, and, maybe most
importantly, who we should be. And despite
having a long-standing appreciation of the
university’s history, vision, and mission, that
debate calibrated and clarified who we were
and where we should be going.

Reframing. Albizu was founded in San
Juan, Puerto Rico, during the 1960s, not only
a time of change, but also seriously different
from the 2020s; or was it? Statistical presenta-
tions of demographics, analyses of the nation’s
psychological state, and descriptions of who
our students and the marketplace were, or
should be, took much of our energy and

breath, but eventually led to a forward-facing
yet historically connected and sustainable as
well as robust strategic plan.

Dreams and radical positivity. Instead
of worrying about budgets, enrollments,
executive orders, and Department of
Education interpretations, we set aside
Rorschach interpretations of impossible
data. Instead, we turned our attention to
an organic understanding of our students,
communities, psychological appreciation,
and potential questions, solutions, and
landscapes. With that recalibration, a mind-
set and a strategic plan emerged, full of
dreams and radical positivity.

The following steps after the recalibra-
tion were for a similarly deep study by the
executive leadership of the university and,
in turn, the development of a practical, doc-
umentable, and sustainable plan of action
ranging from KPIs to budgets, together
with policies and procedures that were
developed with the integration and input
from the students, staff, and faculty.

Our goal was to reinvent a univer-
sity whose history was based on cultural
sensitivity and social justice, dedicated
to the understanding and eradication of
behavioral health problems of historically
disenfranchised individuals, especially
Spanish-speaking ones, during a socio-his-
torical-political culture that has been fast-
paced, problematic, and discriminatory
of those not in a position of power and
privilege. Our small and special university
has begun waging a war against a modern
version of colonializing minds.

We are not only sustaining the original
dreams of Carlos Albizu but also evolving
them to help shape and resolve the national
discourse on the mind and mental health,
not just for our country, but also for our
hemisphere and possibly the world.

Antonio E. Puente, PhD, is immediate
past chair (2023-2025) of the Carlos
Albizu University Board of Trustees
and professor of psychology at the
University of North Carolina
Wilmington.
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Reprinted from Mar/Apr 2026

Bl A QUESTION FOR

How Can Boards Support
Free Speech on Campus?

ICHELLE N. DEUTCHMAN, )D, is the inaugural executive director of the University of
California (UC) National Center for Free Speech and Civic Engagement, which explores the
intersection of expression, engagement, and democratic learning, and considers what can be done

to restore trust in the value of free speech on college campuses and within society at large. In her role, Deutchman

oversees the center’s operations, programming, and research. This includes facilitating workshops for staff, students, and administrators

around the country on First Amendment and academic freedom principles and how to safeguard these values while maintaining an

inclusive campus climate.

What should boards know about
fostering an inclusive environment while
supporting free speech on campus?
This is a hard balance to strike. People

on your board, in the president’s cabinet,
and across campus will disagree (often
vehemently) about how expression-related
conflicts should be resolved. It will be
challenging and frustrating and oftentimes
it will feel like no one is happy. That is
likely evidence you are doing it well.

Go back to basics and start with your
board. Board members should receive reg-
ular education about the First Amendment
and how its principles apply to public and
private institutions of higher learning. They
should (1) understand that virulently big-
oted and mean-spirited speech is protected
by our Constitution, (2) be able to explain
why protecting ugly speech is valuable at
a college or university, (3) be prepared to
articulate what campus community mem-
bers can expect from the institution if they
encounter hateful speech, and (4) be able
both to distinguish between free expression
and academic freedom and to explain why
each are vital to the ongoing survival of
higher education.

Don't wait for controversy to find you.
Create and regularly review speech-related
policies before you are in the news. Prepare
by practicing how your campus leadership
will gather and synthesize information and
make tough but thoughtful decisions under
intense time pressure.

Make concerted effort to include and
listen to representatives of all campus

constituencies when policymaking. Invest
in dissemination and training of policies.

Be transparent whenever possible.

Hold fast to your mission and values in
the face of political pressure. Succumbing
to such pressure can lead to the suppres-
sion (unintended or otherwise) of voices on
campus. Finding the courage to stand up
for expression, even when it is objection-
able, is not only the principled choice, but it
may also be the strategy that wins the day.

How has the UC National Center for Free
Speech and Civic Engagement helped to
support free speech on UC campuses and
across the country?

Education is at the core of everything we do.
Individuals cannot protect and defend what
they do not understand. Studies show that
most American adults cannot name the five
freedoms covered by the First Amendment
nor do they realize that the Constitution

is about protecting individuals from the
government (not from other individuals

or from private companies). Without a
fundamental understanding of what our
constitutional rights entitle us to and

how we can use them to further dialogue,
dissent, and the continued creation of new
knowledge, we will be unable to maintain
our enviable system of higher education, a
cornerstone of our democracy.

Through workshops, presentations,
webinars, podcasts, annual conferences,
research and fellowship opportunities, the
Center has created numerous entry points
for exploration and discovery about campus

expression. In 2025, more than 2,000
people attended Center workshops, more
than 4,000 listened to our SpeechMatters
podcast, and more than 140 colleges

and universities and 37 civil society
organizations were represented at our
annual conference.

Relying on nuance, integrity, and the
power of community, our programs and
research create connections between people
who are courageously using the power of
expression to respond to the gravest threats
American institutions of higher learning
have faced in the past century.

What is your top piece of advice for
institutions looking to safeguard free
speech while also maintaining a safe and
inclusive campus climate?

There is no singular formula for “how to”
safeguard expression while also maintain-
ing a safe and inclusive campus climate.
So, rather than search for a silver bullet,
commiit to incorporating the question of
“how to” at every step: when you discuss
your college or university’s mission, your
values, your initiatives, your recruiting,
your messaging. Consistently ask: How
do the institution’s decisions continue to
reflect your commitment to dissent and
discussion, as well as to the promise of
inclusivity and belonging? How do you
show the diverse members of your com-
munity that you are meaningfully invest-
ing in this endeavor?

—Interview by Justine Ballard,
Trusteeship assistant editor

LAUREL HUNGERFORD
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' Does your board need a

strategic reset?

Refresh the tone. Recharge the culture. Refocus on what matters.

Strategic Board Retreats. Facilitated by AGB.

An annual board retreat is a governance best practice—an opportunity to

step back, realign around mission, and strengthen leadership collaboration.
Whether you’re navigating change, setting new priorities, or focusing on board
development, an AGB-facilitated retreat provides the structure and expert
guidance to help your board move forward with clarity and purpose.

Retreats provide time and space for the board to step back, build trust, and
recommit to its most important responsibilities. Consider a retreat when:

» The board needs to sharpen its focus or improve meeting effectiveness.
» The board wants to assess its performance or update governance practices.

» The institution or foundation is navigating disruption, financial stress, or
major change.

» The board experiences turnover, a need for onboarding, or a culture reset.

» The board determines it’s time to revisit strategic priorities or align
leadership around shared goals.

AGB’s experienced facilitators—former presidents/CEOs, board chairs, and
governance experts—design and guide retreats tailored to your priorities.
Backed by the insights in AGB’s A Guide to Strategic Board Retreats in
Higher Education, each session delivers practical outcomes that strengthen
governance and leadership alignment.

AGB members can start this process with a free one-hour governance
consultation, included with membership.

=23 Learn more today.
AGB¥ AGB.org/Consulting

E Email consulting@AGB.org or call 202-776-0865 with questions.

The AGB consultant was amazing
during our board retreat. He
delivered a very impactful
message to the team based on
real-life experience and examples.
The consultant was able to
illustrate why it is vitally important
to maintain clear boundaries
between board and institutional
leadership responsibilities.”

—South Carolina State University

AGB took us way beyond the
typical ‘check the box’ exercises
and provided thoughtful and
actionable recommendations.”

—University of Toledo Foundation

Backed by the
insights and
practices in

AGB’s A Guide to
Strategic Board
Retreats in Higher
Education.

AGB



Reprinted from Jul/Aug 2026

Bl A QUESTION FOR

Why Does Free Speech
Matter on Campus?

RISTEN SHAHVERDIAN is the director of higher education and free expression at PEN America. The

program focuses on defending the right to teach and learn against legislative infringements and on building

a robust culture for free expression on campuses. Before joining PEN America, Shahverdian was a senior lecturer at the

University of the Arts in Philadelphia and an adjunct professor at Rowan University and Temple University.

Why is freedom of speech essential to the mission of higher
education, and why is it so important at this moment in time?
The open exchange of ideas is essential to the mission of higher
education. For intellectual exploration and innovation to flourish,
free speech and academic freedom must be protected and upheld.

We are in a time when free speech and academic freedom
are being compromised, challenged, and in some states,
outright trampled upon. The situation confronting us in
the higher education sector today involves not only local
controversies over commencement or other invited speakers,
but also a raft of state laws and federal policies oriented toward
exerting ideological control over what can be taught, learned,
and even researched at the institutions.

Free speech is also essential to democracy. Campuses
occupy a unique position in a democratic society, where the
rising generation learn and practice free expression, and where
free expression and academic freedom must be protected and
upheld for the institution to thrive. At this moment, when higher
education is being attacked by federal and state actors and
where there are external pressures on colleges and universities to
restrict free speech, it is critical that we continue to remind the
sector, and those that wish to weaken it, that the academy cannot
function without upholding freedom of expression for all.

How is PEN America working to help protect free speech on
campuses?
PEN America’s approach has always been both defensive and affir-
mative. We defend higher education from legislative infringements
to free speech and academic freedom in order that faculty and
students have the freedom to teach and learn without censorship.
We also seek to bolster the sector’s ability to uphold free speech
through educational programming and resources. We know that
defending the sector is critical at this moment when there are so
many forces seeking to undermine free speech on campuses. We
also believe that in order to work toward a culture of free expression
for all, we must project that vision and help campuses achieve it.
Our ethos is that more expression is better than less. In
our defensive work we invest in coalition building and public

commentary, research (such as our yearly America’s Censored
Campuses report), and advocacy. In our affirmative work, we help
campuses take proactive steps to promote and embrace a culture
of free expression by providing educational programming and
resources (such as our Campus Free Speech Guide) grounding

all campus constituents on the values of free speech. Campuses
that take proactive steps to promote and embrace a culture of free
expression are better prepared to handle controversies as they
arise. Reactions to speech challenges should err on the side of
protecting speech and avoid implementing restrictions that could
infringe on the essential openness of the campus environment.

At the same time campus leaders must address the impacts that
speech can have on their communities and invest in the ongoing
work of building trust, relationships, and the necessary support
systems to uphold the rights of all students to participate freely
and equally.

What is your top piece of advice to boards and college
presidents currently navigating increased legislation around
what can and cannot be said on campuses?

Stand by your institutional commitments to free speech. Do not
fold quietly and do not over comply. We need our college presidents
and boards to remain firm that they must uphold their obligations
to free speech and academic freedom. Campus leaders must be free
to assert and affirm their institution’s values as they see fit.

For the academy to thrive, its core functions, including
research, teaching, admissions, and hiring, must remain indepen-
dent and free from political influence or control. Such institutional
autonomy is a necessary prerequisite for academic freedom and
the freedom to learn and for ensuring universities remain drivers
of a free and democratic society.

Boards and presidents need to look at their policies and ensure
that they clearly articulate the institution’s commitments to free
speech and academic freedom. Equally important, they must
ensure that these policies are not in name only, but that there are
articulated mechanisms by which they will uphold these principles
in practice.

—Interview by Justine Ballard, Trusteeship assistant editor

JASMINATOMIC FOR PEN AMERICA
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Better
Governance
Starts with
One Expert
Hour

Unlock expert insights in a one-hour consultation
at no cost to AGB members.

Every board encounters complex issues. AGB’s One-Hour Governance
Consultation gives you direct access to an experienced expert who can help you
get clarity, identify opportunities, and strengthen your board’s performance.

The One-Hour Governance Consultation is an exclusive benefit for AGB members—
no cost, no strings, just personalized insight from an expert who knows higher
education and foundation governance inside and out.

In a confidential one-on-one conversation, you’ll work with an experienced AGB
consultant to tackle the issue most pressing to your board.

Choose from topics such as:

» Board structure, culture, or performance.

» Strategic planning or leadership succession.

» Shared governance, accreditation readiness, or emerging risks.
» Foundation alignment, endowment oversight, or donor relations.

This is more than advice; it’s a smart first step toward long-term impact.

Elﬁlil Start the conversation.

;'\Gg'.fril AGB.org/Consulting A GB
Not a member? Contact consulting@AGB.org to gain access to AGB’s experts.
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IMPROVE
BOARD PERFORMANCE -
AND ACCOUNTABILITY =

-

Take the first step with an AGB Board Assessment.

Regular board assessment is fundamental to boards that commit to continuous
improvement and excellence. But too often, higher education boards treat assessment
as a “check the box” activity that fails to uncover important areas for improvement or
develop an action plan, and the assessment ends up being of little value.

An objective, third-party board assessment facilitated by AGB will:

» Measure board performance thoroughly, fairly, and constructively against “Having a consultant
leading governance practices. who serves on a higher

» Uncover underlying issues, including those that the board may not be education board facilitate the
aware of or may prefer to avoid. conversation was a game

changer. During our pre-work
with the consultant, the board
» Provide insights and recommendations that will move the board forward. officers clicked together on
the need to move the board
to the next level.”

» Navigate complex group dynamics.

Make a commitment to advancing your institution or foundation board with
a meaningful board assessment facilitated by AGB. Our highly experienced

experts bring a deep understanding of the nuances, dynamics, and —g‘;;{'ef":;ta;f et and board

. . . . ice o e Fresiagent, an oar
bgst practices of higher education governing boards. They know how to e e pa 1
diagnose where boards need support or development to advance the of Health Sciences
mission and priorities of the institution or foundation.

xGBEI Learn more about AGB Board Assessments.

= AGB.org/BoardAssessments

As the leading authority on higher education governance for over 100 years, AGB Consulting draws on research and leading

practices to tailor support for the unique needs and challenges of institutions and their related foundations, helping strengthen
their boards and position them to successfully meet the moment. Our experts use strategies and tactics designed specifically
for higher education boards and leadership, and have faced similar challenges in their own careers. As a member-driven

organization, AGB’s sole motivation is strengthening board governance to ensure the vitality of your institution or foundation.

Email consulting@AGB.org or call 202-776-0865 with questions.
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